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TOPICAL INDEX TO SUBJECT MATTER 


ABUSE OF PROCESS 

Where plaintiff fails to show that police officials 
misused criminal complaint, which had been prop- 
erly filed, for some purpose not proper in the regu- 
lar conduct of the proceeding, action will be dis- 
missed although there was ample proof police were 
gratified by fact the eee had been filed. 
Gamboez v. Apel. App Div. 


ACCESSORY USES 
An airplane landing strip intended for the sole use of 
the resident owner is a permissible accessory use 
in an area zoned for residences, farms and acces- 
sory buildings. Schantz, et al v. Rachlin. Chan Div. 


ACCOMPLICE 
Court’s charge which told jury that State’s principal 
witness, an accomplice who implicated the defend- 
ants, would apparently not gain from testifying for 
the State since he had been sentenced as a juvenile 
was reversible error. State v. Dent. Sup Ct. 


ACTIONS IN LIEU OF PREROGATIVE WRIT 
Where plaintiffs fail to comply with statutory re- 
quirements for an action to compel defendants to 
reimburse township for monies received pursuant 
to invalid vouchers, the action will be dismissed. 
Upon compliance, the action may be mtintained. 
Citro et al v. Reilly et al etc. Law Div. 


ADMINISTRATIVE LAW 

Where there is substantial evidence in record to sup- 
port Insurance Commissioner’s determination that 
licensee is unworthy, Commissioner's ruling im- 
posing $500 fine, ordering repayment of money be- 
longing to insured, and suspending license pending 
compliance, will be upheld. Re: Parkwood Co., 
et al. App Div. 

The subsequent alteration of a Municipal Court con- 
viction does not render the suspension of driving 
privileges retroactively invalid. Howe v. Strelecki. 
App Div. 

Controversy respecting specifications and contracts 
for school construction, as they relate to bidding 
statute, should be submitted to Commissioner and 
State Board of Education, prior to submission to 
Court. Fisher v. Bd of Ed. Tp of Union et al. 
App Div. 

R.R. 1:12-1(e) is applicable only to appearances by 
corporations in courts and not before administra- 
tive agencies. Div. of Alcoholic Beverage Control 
v. Bruce Zane Inc. App Div. 

At hearing on disqualification for unemployment 
benefits parties should be given opportunity for 
cross-examination and to subpoena witnesses. Sav- 
astano v. Bd of Review. App Div. 

Where agency makes no specific findings of fact to 
support its conclusions matter will be remanded to 
the agency. Savastano v. Bd of Review. App Div. 

Air Pollution Control Act is not unconstitutional for 
want of sufficient standards. Dept. of Health v. 
Owens Fiberglass Corp. App Div. 

An applicant for registration as a securities agent 
must expect that the Bureau of Securities may 
legitimately inquire into those portions of his 
private life which affect the public interest and 
the exercise of the licensed profession among the 
a. Higgins v. N.J. Bureau of Securities. App 

iv 

Held, on the facts, the revocation of appellant's reg- 
istration as a securities agent on the ground of 
deliberately false answers in his application and 
unsatisfactory character was supported by sub- 
stantial credible evidence. Higgins v. N.J. Bureau 
of Securities. App Div. : 

One who left her job because of illness is considered 
to have left “voluntarily” and without just cause 
under N.J.S.A. 43:21-5(a) and therefore is disqual- 
ified from receiving unemployment benefits. De- 
Lorenzo v. Bd of Review. App Div. 

The State Department of Health has jurisdiction to 
impose water pollution controls on discharges from 
the Passaic Valley Sewerage Commissioner's plants 
into Upper New York Bay, under N.J.S.A. 15:12-2 
and 3, and N.J.S.A. 26:1A-37(i). Dept of Health v. 
Passaic Valley Sewerage Comm. Chan Div. 

A stipulation entered into between the Federal Gov- 
ernment and the Passaic Valley Sewerage Commis- 
sion in 1920 does not prohibit the State from im- 
posing more stringent standards on the Authority, 
particularly since modern Federal acts have made 
it national policy to encourage pollution control by 
the states, rendering the stipulation obsolete. Dept 
= Health v. Passaic Valley Sewerage Comm. Chan 

iv. . 

The Commissioner of Institutions and Agencies has 
authority to transfer inmates of State Prison to a 
state mental hospital when necessary, without for- 
mal court commitment proceedings, but such trans- 
fer is limited to no more than thirty days unless a 
formal commitment hearing is held. McCorkle v. 
Smith. Sup Ct. 

The Division on Civil Rights has authority to. enter 
an order against the individual officers of an apart- 
ment development as well as the corporate owner, 
and to require them to post the official housing 
poster, instruct their employees to comply with the 
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order and the order itself, and to make their rec- 
ords concerning vacancies and rentals available 
for inspection by the Division for one year from 
the entry of the order. Jackson v. Concord Com- 
pany. App Div. 

The Division on Civil Rights does not have authority 
to award damages against a person found guilty of 
discrimination in housing. Jackson v. Concord 
Company. App Div. 

On appeal from hearing before the Director resulting 
in suspension or revocation of license, appellate 
court’s limited function is to determine whether 
administrative finding was based on substantial 
evidence in the record as a whole. David v. Stre- 
lecki. App Div. 

A cease and desist order may properly extend the 
prohibitions against discrimination to property of 
defendants other than the site involved in the 
specific violation and to later acquired property. 
Robinson v. Branch Brook Apartments. App Div. 

The Water Policy and Supply Council has the power 
to consider the records of prior hearings on the 
same question in which an applicant for water div- 
ersion rights had itself participated with full rights 
of cross examination and rebuttal. In Re: Shore 
Hills Water Company. App Div. 

The Water Supply Council has authority to consider 
questions relating to sewerage disposal and sub- 
surface waters and to deny an application on the 
grounds that it would lead to increased pollution 
of water sources by septic tanks. In Re: Shore Hills 
Water Company. App Div. 

Where a subdivision ordinance restricts length of 
dead-end streets but permits relaxation under 
certain conditions, the planning board must make 
findings of fact so that a reviewing court can pass 
judgment on the propriety of the conclusion that a 
relaxation should be granted. Smith v. Twp. of 
Morris. App Div. : 

An ordinance adopted by a Borough Council pur- 
suant to R.S. 40:47-1 may provide that the day to 
day management of the Police Department be vest- 
ed in a Board of Police Commissioners which may 
conduct hearings on charges against members of 
the Department and impose minor disciplinary 
penalties without seeking approval of the council. 
Bd of Police Commissioners of Leonia v. Olson. 
App Div. 

A patrolman convicted before a municipal body on 
charges is entitled to a trial de novo before the 
County Court irrespective of the penalties imposed. 
Bd of Police Commissioners of Leonia v. Olson. 
App Div. 

The provisions of N.J.S.A. 17:11A-11 setting the con- 
ditions under which the license of a secondary 
mortgage lender may be suspended, revoked or not 
renewed are not unconstitutionally vague. Crescent 
v. Comm’r of Banking & Insurance. Chan Div. 

Although a County with a population over 400,000 
but not of the second class is entitled to building 
permits and certificates of occupancy for construc- 
tion of its buildings within the limits of a city if 
the filed plans and specifications comply with the 
city’s building code, the Court will not issue an 
order requiring the municipal building inspector to 
inspect the work as it proceeds since that is a mat- 
ter for the discretion of the responsible city official, 
and the County, like a private party, must secure 
its own personnel to see to it that the work is done 
in accordance with the plans and building code. 
County of Union v. Benesch. App Div. 

Decision by Public Utility Board concerning combin- 
ation of bus routes will not be set aside where 
there is reasonable basis in the evidence to sustain 
it. In re P. S. Coord. Trans. App Div. 


ADMIRALTY 

Foreign attachment of vessel in an in personam suit 

will not support unrelated in rem claims in admir- 
alty. Frontier v. United. U.S.D.C. 

A Uniform Federal Maritime Death Act, -” Nathan 
IN os oP aso She see va vce 5 ID rea eel ae era 

ADOPTION 

Where there was nothing in the will or surrounding 
circumstances contra, “issue” includes natural 
grandchild although he was adopted by another. 
Re: Wolf. App Div. 

In the absence of statute contra, the fact of adoption 
does not change a natural child’s status as “issue” 
Re: Wolf. App Div. 

On facts, “children” held not to include natural child 
adopted by another. Re: Wolf. App Div. 

Relief from Chancery Decree based on “stranger to 
adoption” rule will be granted in light of In re 
Coe where estate is undistributed, and adoptee was 
a minor at time of earlier decree. Re: Cory. Chan 
Div. 

The willing father of an illegitimate child ‘should 
have a right to custody if it is in the best interests 
of the child, particularly where the mother has 
surrendered the child to an agency for adoption. 
Re: Guardianship of C. J & D Rel Ct. 

The father of an illegitimate child has standing. to 
oppose the petition for guardianship filed by the 
Bureau of Children’s Services pursuant to N.J.S.A. 
30:4C-15(c). Re: Guardianship of C. J & D Rel Ct. 

Developments In The Field Of Child Adoption, by 
Edward Terner 


ADVERSE POSSESSION 
To establish the requisite “hostility” for adverse pos- 
session under N.J.S. 2A:14-6, a claimant must show 
that there was a subjective hostile intention; the 
taking must be intentional rather than the result 
of a mistake. Predham v. Holfester followed, but 
criticized. Mannillo v. Gorski. Chan Div. ..... ns 
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AERONAUTICAL LAW 
A security interest recorded with the F.A.A. has 
priority over unrecorded aircraft possessory lien 
despite N.J.S.A. 12A:9-310 and 2A:4-2 since 49 
U.S.C.A. § 1403 has preempted the field of liens on 
aircraft. Smith et al v. Eastern Airmotive Corp. 
et al. Chan Div. 
Suggests Limited Absolute Liability Plan In Airline 
Accident Cases 
Inadequacy of information as to airstrip given by 
radar controller is not actionable where pilot had 
adequate opportunity to observe the strip before 
landing. Wenzel v. U.S. U.S.D.C. 
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AFFIDAVITS 
Affidavits submitted on an application for a prelim- 
inary injunction cannot be considered on final 
hearing where they were not offered in evidence. 
Lopez v. N.J. Bell Telephone Company. Chan Div. 


AGENCY 

Question whether an oil company which gives im- 
pression by means of the appearance of a service 
station or by its advertising with respect thereto 
that it is operating the station or sufficiently in con- 
trol of it for the purpose of extending an invitation 
to buy the product or services sold there is liable 
for the negligence of the lessee or his employee 
resulting in injury to a customer relying on that 
impression or apparent invitation reserved. Wal- 
lach v. Williams. Sup Ct. . 719 
Equity will declare a cancellation of insurance 
void where the reason for the cancellation was 
non-payment of premiums when in fact the prem- 
ium had been collected by the broker whom the 
insurer permitted to deliver policies and make 
such collections. Kubeck v. Concord. Chan Div. .. 831 


AIR POLUTION 
Air Pollution Controi Act is not unconstitutional for 
want of sufficient standards. Dept of Health v. 
Owens, Corning Fiberglass Corp. App Div. . 289 
Air Pollution Control Act bars emission of noxious 
odors into the atmosphere. Dept of Health v. 
Owens, Corning Fiberglass Corp. App Div. . 289 


ALCOHOLIC BEVERAGE CONTROL 

The words “apparently intoxicated” contained in 

Rules 1 and 24 of State Regulation 20, when used 

in conjunction with the words “actually intoxi- 

cated” provide a sufficiently understandable de- 

scription of the conduct of persons to whom sale 

of alcoholic beverages is forbidden. Div of Alco- 

holic Beverage Control v. Bruce Zane Inc. App 
Div. 

An ordinance whieh forbids the serving of dower to 
women in taverns except when seated at tables is 
invalid because of the state constitution and statu- 
tory prohibitions against discrimination based on 
sex. Gallagher v. Bayonne. Chan Div. . 542 

It was error for the Division of Alcoholic Beverase 
Control to affirm approval of a license transfer by 
the West Orange Alcoholic Beverage Control Board 
when the Board had conditioned its approval upon 
the applicant’s construction of a wall which would 
have no purpose other than to make it impossible 
for a pedestrian to enter the building from the 
nearest sidewalk, thus inflating the distance be- 
tween the premises and another tavern to more 
than the 500 foot minimum distance between li- 
censees required by a city ordinance. Karem et al 
v. Alcoholic Beverage Control Board of West Or- 
ange & Rallo’s Restaurant et al. App Div. 
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ALCOHOLISM 
A witness may be cross-examined on question of her 
chronic alcoholism for the sole purpose of affecting 


her credibility. State v. Franklin. Sup Ct. 542 


ALIBI 

R.R. 3:5-9 requiring a defendant intending to rely 
upon an alibi to furnish a bill of particulars and 
the names and addresses of witnesses does not con- 
stitute an unconstitutional invasion of defendant’s 
privilege against self-incrimination. State v. An- 
geleri. Sup Ct. : 

Held, on the facts, the trial court’s refusal to waive 
the provisions of R.R. 3:5-9 was a sound exercise 
of discretion. State v. Woodward. App Div. ...... 638 


294 


ALIMONY 
Though trial court may hear and decide motion or 
order to show cause exclusively upon affidavits, it 
should not do so when affidavits show there is a 
genuine issue as to material facts, even though 
counsel waive oral testimony. Tancredi v. Tan- 
credi. App Div. up . 434 
Divorce decreé finding wife at fault does not operate ; 
retroactively to discharge arrears due wife for sup- 
port under pre-existing crder of Juvenile and Do- 
mestic Relations Court. Ogden v. Ogden. Juv & 
Dom Rel Ct. 


AMENDMENTS 
A-survival action may not be asserted by amendment 
against independent and successive tortfeasors 
more than two years after decedent’s cause of ac- 
tion accrued. Lawlor v. Cloverleaf Memorial Park 
; Inc. Law Div. 
The relation back provisions of R.R. 4:15-3 do not 
apply where plaintiff attempts to assert an other- 
wise barred claim by amendment directly against 
a third-party defendant to the original suit. Law- 
lor v. Cloverleaf Memorial Park Ine. Law Div. ... 381 
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Page Two 1968 Annual Index ARRANGEMENTS Proposed Clients’ Security Fund Rules . AA 329 HE BAN: 
Sire se On facts, Chapter XI proceeding ordered converted Permission for out-of-state attorney to appear ‘pro No: 
ANNULMENT : : into Chapter X proceeding. In re Manufacturers hac vice revoked prior to trial where attorney 1 
Although husband and wife had engaged in premar- Credit Corp. U.S.D.C. ...... ER Arent opiate nity 87 made out-of-court assertions intended to reach t 
ital intercourse, annulment may be granted where news media which impeded State’s right to fair BAN. 
wife concealed from husband at time of marriage ARREST trial and it did not appear attorney would conduct On 
fact she was pregnant by another man. B. v. B. Restraint of defendant’s person and restriction of his himself properly for the balance of the case. Re: i 
Chan Div. ......... 6.0 o ee eee eee 226 freedom of movement by police constitute arrest. F. Lee Bailey. Sup Ct. 430 hs 
Where wife is capable of procreation but incapable State v. Horton. App Div. 50 An attorney must withdraw from a case where he Li: 
of copulation she is impotent and marriage will be A person may be arrested without a warrant where had represented both driver and passenger to avoid : 
annulled. T v. M, falsely called T. Chan Div. 371 there is probable cause to believe that he is a nec- conflict of interest but may furnish a successor at- Ne 
Failure of proxy marriage to comply with statutory essary and material witness to a crime punishable torney with the results of his investigation and ( 
requirements such as solemnization renders it by imprisonment for more than one year and who discovery and be compensated for it on a time Pri 
subject to annulment by either party. _—* v. might become unavailable to service by subpoena basis within the limits of Canon 34. Weinberg v. J 
Lopez. Chan Div. .. eine ate Wael wee TPG eos chk veo alee . 622 and where the cfficers actually intend to arrest Underwood. Essex C.C. Law Div. 463 ‘ 
such a person as a material witness and not for 1 
ea ooo rpg 1i d in install a a some other purpose. State v. Hand. Cty Ct. 387 ATTORNEYS BAN 
ere goods are to be delivered in instaliments an Where the totality of the circumstances confrontin eee — a sis 
a breach of warranty with respect to one install- police officers ae it reasonable for them to “aa ae ennaerote werent, 5 4 4 
ment substantially impairs the value of the whole insist on talking to a homeowner, the latter is not N.J.S.A. 40:69A-43(d) authorizes the removal of the , 
contract, the buyer can cancel the entire contract. justified in physically resisting, and by striking an ‘municipal ealinttnr at teal of the department : 
Graulich Caterer Inc. v. Hans Holterbosch Inc. officer he forfeits his right to retreat within his PT Aes ek decor tiie Gece ‘ 
Nae OPS Ae oer Umer yes Renneieoee ex 414 home. State v. Owens. App Div. 526 erage : ? ee —_ : Ba 
Robbins. App Div. 19 { 
ANTI-TRUST ACTIONS A Lawyer's Time and Advice is His Stock in Trade, ] 
Separate trials denied where same evidence would ARSON by Herbert E. Greenstone 437 
be appropriate to support charge against two or A house is not burned within the meaning of arson The Essex County Superintendent of Elections is not } 
more defendants and prejudice can be avoided by when it is merely scorched, or smoked, or discol- empowered to appoint legal counsel of his own t 
appropriate charge. U.S. v. American. U.S.D.C. 719 ored by heat; the offense is committed if as a result choosing. Keenan v. Bd. of Chosen Freeholders Es- 
of burning any part of the wooden structure is sex Co. Super Ct., Law Div 462 Th 
- APPEAL charred or if the fiber or texture of the wood is The authority of a state agency to appoint counsel 
De novo review by the County Court extends only to altered or destroyed. State v. Schenk. App Div. 274 must be expressly conferred by the Legislature. 
issues resolved by the Division, and it is error for ASSAULT AND BATTERY State ti =f Chosen Freeholders Essex Co. aa 1 
> court to decide causal relationship of injury to ‘ uper Ct., Law Div. 52 ( 
ca eset eran cin issue was va eS Where the totality of the circumstances confronting Peace Corps Lawyers in Brazil, by Henry Ramer 605 
by the Division. Bollerer v. Ellenberger. Sup Ct. 2 police officers makes it reasonable for them to in- ABA Study Group Concludes Lawyer Specialization 
Supreme Court may decide the issue of causal rela- sist on talking to a homeowner, the latter is not Not Desirable Now 669 | 
tion though not decided by the Division where the justified in physically resisting, and by striking an Not Charity, But Law and Justice, by J. L. Bernstein 685 | 
interests of justice so require. Bollerer v. Ellen- officer he forfeits his right te retreat within his While an unwarranted refusal to continue with a ; 
berger. Sup Ct. 2 home. State v. Owens. App Div. 526 trial can support a finding of contempt, ordinarily : 
Judgment of trial court affirming variance will be an attorney should be permitted to retreat from 
neon on appeal where ec although rea- ASSIGNED COUNSEL such position and the court should first order him 
sons given by trial court for its decision were in- Juvenile and Domestic Relations Court does not have to continue unless the circumstances make it plain BAR 
correct and ‘procedure followed before Board of power to order state or county to compensate coun- that the obstruction cannot thereby be removed. SI 
Adjustment was erroneous. Isko et al v. Planning sel assigned in juvenile matters. State in the In- In Re James Logan, Jr. Sup Ct. 687 
Bd of Township of Livingston et al. Sup Ct. 146 terest of A. A. and R. A. Juv. & Dom. Rel. Ct. 543 Although a contempt in the presence of the court Ne 
: ae wi i. ] 7 sti < 
oo igi meng a pple ee 
injury and is entitled to an award of temporary Held, on facts, the mortgagee of an advance money mitted to speak to it before guilt is adjudged. In R 
disability benefits and medical expenses is a final construction mortgage was entitled to act prud- Re James Logan, Jr. Sup Ct. 687 
judgment which may be appealed to the County ently to preserve the priority of its mortgage and Report On Hearings Of The American Bar Associa- 
Court under N.J.S.A. 34:15-66 even though there was justified in disbursing funds to lienholders tion On Group Legal Services 733 BAR 
has not yet been an award of permanent disability. rather than to the holder of an unrecorded assign- In the absence of a specific provision in the agree- Ne 
Judah vy. General Supermarkets Inc. Law Div. 258 ment from the mortgagor. Mayo v. City National ment of sale or other contract the mortgagor has Ne 
Time to file transcript in an appeal — the Div. of Bank. Chan Div. 717 ee ee posing = 
J : sati “ s oe 3 
tended where failure to file on time was not due to. .- ASSIGNMENTS FOR THE BENEFIT OF CREDITORS Div. 733 fA 
lack of diligence or neglect on part of appellant or An assignee for the benefit of creditors has the rights In observing the admonition of Canon 6 to avoid the 
counsel. McDonald v. Union News Co. App Div. 258 of a holder of a judgment who has levied against representation of conflicting interests, the lawyer 
Duty of County Court is to weigh evidence anew and the assignor at the date of the assignment as well must have in mind not only the avoidance of a re- 
state its reasoned conclusions upon the record un- as the rights of actual creditors, and is not limited lation which will obviously and presently involve 
influenced by conclusions of Judge of Compensa- og ey, so eg his assignor had. Venins, Inc. 435 the duty to contend for one client what his duty 
tion. MacDonald v. Hudson Bus Transp Co. Inc. oe ee z my to the other presently requires him to oppose, but BIL 
App Div. 259 Property delivered under an agreement, not negoti also the probability or possibility that such a situa- H 
An issue not raised in the trial court and not sup- a ee cnlicoes ee a ee tion will develop. In Re K. App Div. 830 ; 
“epee Gorey liye reliance gp rg party delivering them, is treated as being for “sale AUTOMOBILES 
Neild. Sup Ct. 311 ee — = is subject = recta of ea et A police roadblock license and registration check is 
Appellate Court will not disturb factual finding of —" general creditors. Venins, Inc. v. Raff. App 435 not an unconstitutional invasion of privacy but is In 
trial court that defendant voluntarily consented to wide a valid exercise of the State’s police power. State 
oe test. State v. Kovacs. App Div. P 366 ASSOCIATIONS Vv. Kabuyama. App Div. e 3 
e New Jersey Supreme Court has power to modify The loss of status resulting from expulsion from a Transfc of the legal title of an automobile by the 
a ie sage of conviction of first degree erga professional organization is Pepe Reet fog ae judicial named insured to his son in order to oo BLI 
1 se 7 S 
“ana omedpin ni gc ae “engine nanel relief; economic necessity for membership in an dag ie cance be ene a ee I 
on guilt but on the death sentence alone and the organization exercising monopolistic control need which covered vehicles driven with the consent of 
prosecutor agrees to waive the death penalty. State not be shown by an expelled member seeking re- the owner, where the named insured made all pay- 
v. Laws. Sup Ct. ; 367 instatement. Higgins v. American Society of Clin- ments and retained control of the car. American v. 
Reviewing Court cannot interfere with jury’s verdict Cc Se Ct. Seti cert eee 147 Muller etc. Chan Div. 17 
unless it clearly and convincingly appears to have — eee ena beet ip Shh from an The Certificate of Ownership Act does not change 
been result of mistake, partiality, prejudice or association based on she 3 which pepe conflict the common !aw principle that true owner may be N 
passion. State v. Washington. Sup Ct. 398 bre pA gg weg tig America’ Society of one other than the holder of legal title. American 
On appeal from hearing before the Director resulting inical Pathologists. Sup Ct. 147 v. Muller ete. Chan Div. 17 
court's limited function is to determine whether | ATROCIOUS ASSAULT ce aul seers 1 eee ees ae 
administrative finding was based on substantial Jury athe murder trial may find defendant guilty of notice if the vehicle is substantially defective. Zab- BL( 
evidence in the -record as a whole. David v. Stre- psec Burgeo and eascige de a iskie Chev. Ince. v. Smith. Law Div. 225 R 
lecki. App Div. 418 ronal pip Macnee Rie mapa rag caee The fine print on the back of an automobile order 
A patrolman convicted before a municipal body on Zelichowski. Sup Ct. 509 form and the provisions of the new vehicle war- 
charges is entitled to a trial de novo before the ranty given to the buyer at the time of delivery BO 
Ricel Seles Cassebaioaens Ab ognce Glen. ATTACHMENT mene ee Se ee 
App Div ‘ See 510 Non Judicial Attachment of Bank Accounts, by Wil- ¢. Seni pee = i ie . i : 295 
Appeal dismissed as moot where pending the appeal liam A. Dreier 689 Under presently applicable grouping of contacts 
the lease which was in issue was _cancelled by ATTORNEY AND CLIENT test. New York law regarding liability of owner of E 
mutual consent and the statute relied on in at- Justifiable cause for withdrawal of attorney from vehicie for negligence of driver was applicable in BR: 
tacking same was amended. Scott v. Bloomfield. Pea te! Rue = a y action brought in New Jersey by the Admr. ad C 
Sup Ct 686 cose includes failure of client to: pay 2. geeper fee pros. of a New York resident against the New York : 
The only charge on which a defendant can be tried efter rcancnable request to do 40. Jacobs €t iv. owner of a New York registered vehicle where the 
t a plenary trial de nov 1 before th <ipaeonagilicnegit tedhah niyo - New York courts have construed the law so as to : 
° ohne a pascal a i: a Where counsel retained by insurer is notified of in- a oe Dc a Set oe ree font . am Wood- : 
ced See = ch one arate gyn . ns t _ surer’s insolvency, moves promptly to withdraw ae Se eee ae 258 @ 
und guilty by the municipal court. State v. from case because bill has not been paid, and case Fe 
Lanish. App Div. 815 hes been listed for teial. only ones. it is eever te The Keeton-O’Connell Plan Revisited: A Hard Look 
oo es pa pa eee E oy : At S.516 (The Waddington Bill), by Daniel Crystal 717 = 
APPORTIONMENT refuse to permit withdrawal. Jacobs et al v. Pendel M sake aiials eal ‘amined § hemnaialin 4 
A change in congressional districts is not unconsti- v. Miller et al. App Div. 51 Seenreaeee ners — age on _— es fg -— ” ‘in BR 
tutional simply because the legislature may have New trial is required where essential evidence is not and are believ porte. 3 Po avg y phen ges 1 
been motivated by partisan political considerations. developed because the only witness who could officer may be seized without pred yrs it 
Koziol v. Burkhardt et al. Sup Ct. 331 shed light on crucial area in action for reconvey- obtained judicial a of their obscenity. 831 
Where the unconstitutionality caused by disparity of ance was counsel for defendant-grantee who had State v. Bongiorno. Law Div 
population and non-contiguity can be eliminated originally drafted deed in question as attorney for BR 
by the adoption of a proposed plan and where the the plaintiff-grantor. Clark v. Corliss 65 BAIL i y 
election statute requires administrative action Attorney who prepared deed in controversy for Sureties on bond will not be amerced where plaintiff 3 
within a few days, the court will direct rather plaintiff-grantor should not be an advocate against issues capias ad satisfaciendum but orders it re- 
than leave such steps to the legislature as is its the grantor and should be available to testify as an turned “not found” without making bona fide at- 
normal practice. Koziol v. Burkhardt et al. Sup Ct. 331 impartial witness. Clark v. Corliss 65 tempt to have defendant arrested. Poultrymen’s 
Where a tort-feasor seeks to limit his liability by ap- Attorney should not accept employment in cases in Service Corp. v. Winter, et al. App Div. 447 
portioning damages to successive collisions, the which he knows, or has reason to believe, his Bail will be denied only when the circumstances F 
burden of proof as to apportionment is on him. testimony will be essential. Clark v. Corliss 65 shown on the application disclose a fair likelihood ) BF 
Hill v. Macomber & Barry. App Div. ... 703 An attorney can properly advise his client as to the that defendant is in danger of a first degree murder j d 
APPROPRIATIONS requirements for divorce in other states, that he verdict. and the critical issue is whether the facts : 
A judgment against the State should do no more might be bound by a judgment in such action, and adduced by the State, notwithstanding contradic- 
than adjudge the liability tera the availability of may, if the client voluntarily decides to proceed tion, of them by defense proofs, warrant the con- 
appropriated fende: te questioned East Orange v with such action, suggest the name of a reputable clusion that if believed by a jury they furnish a 
aioe Mae i . s 493 attorney in such other state, but should then term- reasonable basis for such a verdict. State v. Ob- 
: iitetes ieee Oe chine = inate the attorney client relationship. In Re: F. 67 stein. Sup Ct. 735 
ARBITRATION Communications between attorney and his deceased Proof at a bail hearing may be presented in affidavit 
In commercial arbitration matters, it is for the court client fall within the exception embodied in Rule form but ex parte affidavits cannot be used over : 
rather than the arbitrators to decide upon the arbi- 26 (2) (6) where plaintiffs assert claims as benefic- defendant's objection and where defendant declines 
trability of a dispute unless the contract requires iaries of an agreement between husband and wife to proceed by affidavit, the State must produce ‘ 
the submission of all issues to arbitration. Standard for a testamentary pattern of distribution. Ervesun witnesses. State v. Obstein. Sup Ct. 735 } 
Motor Freight v. Local Union No. 560, 49 N.J. 83, v. Bank of New York etc. App Div 17S At a bail hearing defendant has the right to cross- 
distinguished. Moreira Construction Co., Inc. v. Special Report of Young Lawyers Section Committee examine and to produce witnesses. State v. Ob- 
Township of Wayne. App Div. ........ eer on Legal Service Financing Plans ............... 209 BURR Eo 5c os Sk ey oe res nh eR ae aoa 
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BANK ACCOUNTS 
Non Judicial Attachment Of Bank Accounts, 


William A. Dreier .. 


BANKRUPTCY 

On facts, Chapter XI proceeding ordered converted 
into Chapter X proceeding. In re Manufacturers 
Credit Corp. U.S.D.C. 

Limitation periods in the Bankruptcy Act are to be 
strictly contrued. In Re: Semel & Co. U.S.D.C. 

Negligence Claims Against Receivers or Trustees 
Given Priority in Bankruptcy Cases . 

Prior to a bankruptcy discharge, a state court has 
jurisdiction to decide the issue of whether a debt 
allegedly arising from a wilful and malicious act 
is dischargeable. Rappaport v. Nichols. App Div. 


by 


BANKS 

Practice followed by Savings & Loan Association of 
computing interest on long term mortgages on 
365/360 basis is unlawful. Silverstein et al v. 
Shadow Lawn S & L Assn. Sup Ct. 

Bank may set off against a general deposit a debt due 
from the depositor although the bank holds col- 
lateral pursuant to a security agreement which 
provides for such a set off, provided the setoff is 
made without fraud, collusion or notice of any 
trust arrangement. Frank Briscoe Co. Ine. v. 
Surburban Trust Co. App Div. 

The fact that his bank knowingly charged his ac- 

count on numerous occasions with items which did 
not even purport to be drawn thereon does not 
relieve the depos sitor of the duty of 4 due 
vy. Edgewater ‘National Bank. Law Div. 
Collecting bank is liable to payee for paying check 
on unauthorized endorsement and alleged negli- 
gence of payee is no excuse where bank did not 
comply with reasonable standard of making in- 
quiry. Salsman v. National Community Bank of 
Rutherford. Super Ct. Law Div. 


BAR ASSOCIATIONS 
Special Report Of Young Lawyers Section Commit- 
-e On Legal Service Financing Plans 
New Jersey State Bar Association Annual Meeting 
_Program : 
tate Bar Committee And Section Reports 
Ranort On Hearings Of The American Bar Associa- 
tion On Group Legal Services 








BAR EXAMINATIONS 
New Jersey State Bar Examination, January 1968 
New Jersey State Bar Examination, July 1968 


BIDDING 
A party seeking review of construction contracts for 
a public project must commence his action with 
the “utmost promptitude” and join as defendants 
all contractors who might be adversely affected 
by the action. Richardson Engineering Co. v. Rut- 
gers The State University. Sup Ct. 


BILLIARD PARLORS 

Held, on facts, the municipality is estopped from re- 
fusing to renew a billard parlor license because of 
noncompliance of the premises with the physical 
requirements of the ordinance. Tillberg v. Kearny. 
Law Div. 

view of the potential of billiard parlors for evil, 
they may be regulated by municipal ordinance 
provided adequate “standards” for licensing are 
prescribed. Tillberg v. Kearny. Law Div. 
BLIGHT 


If the decision as to whether an area is blighted and 
as to the boundaries of a particular redevelopment 
project is supported by substantial evidence, the 
fact that the question is debatable does not justify 
substitution of judicial judgment for that of the 
local legislators. Lyons v. City of Camden. Sup Ct. 

N.J.S.A. 40:55-21.9 sanctions such judicial action in 
aid of property owners as their legitimate interests 
require to expedite piyment for their properties. 
Lyons v. City of Camden. Sup Ct. 


BLOOD TESTS 
Results of blood test taken without defendant's ex- 
press consent to determine the content of alcohol 
n his blood are evidential. State v. Tolbert. Co Ct. 


BOOKMAKING 
Bookmaking on horse races and bookmaking on 
baseball games constitute separate and distinct of- 
fenses which may be prosecuted as separate viola- 
tions of N.J.S. 2A:112-3. State v. Juliano. Sup Ct. 


BREACH OF WARRANTY 

Contributory negligence may be raised as a defense 
to a breach of warranty claim. Ettin v. Ava Truck 
Leasing, Inc. App Div. 

While it was error to strike the issue of contributory 
negligence as a defense to the breach of warranty 
claim, under the unique circumstances here it was 
not prejudicial. Ettin v. Ava Truck Leasing, Inc 
App Div. 


BREAKING AND ENTERING 
Verdicts of not guilty of breaking and entering but 
guilty of larceny are not necessarily inconsistent. 

State v. Thomas. App Div. 


BRIDGES 
Where structure crossing stream on road consisted 
of a 36 inch concrete pipe with a retaining wall of 
concrete topped by Belgian blocks but without 
guardrails, it was a bridge under N.J.S.A. 27:19-1 
et seq. as a matter of law. Muench et al v. Med- 
ford Lakes Company et als. App Div. 


BROKERS 

Absent default by the owner-seller, a contract of sale 
must be performed by the buyer before liability 
for broker’s commission is imposed upon the 
owner. Dobbs v. Johnson. Sup Ct. : 

Whenever there is substantial inequality of bargain- 
ing power, position or advantage between the 
broker and the owner, any form of agreement de- 
signed to impose liability on the owner for com- 
missions upon the signing of a contract of sale even 
though consummation of the sale is frustrated by 
the inability or the unwillingness of the buyer to 
close title, is inconsistent with public policy and 
unenforceable. Dobbs v. Johnson. Sup Ct. 

The implied agreement of a buyer to pay the com- 
mission due the broker from the seller if the buyer 
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defaults in completion is not enforceable if the 
broker knows that the buyer’s performance is con- 
tingent upon securing financing which was not 














secured. Dobbs v. Johnson. Sup Ct. 18 
Where broker performed services when he was un- 
licensed, he was not entitled to recover a com- 
mission although he was licensed at the time the~. 
contract of sale was executed. Rosenthal et al v. 
Failure of broker to inform seller of his business 
relationship with prospective purchaser constitutes 
an absolute defense in an action for commissions 
whether or not the sellers were in fact prejudiced 
by the non-disclosure. sii Vv. 1 nn App 
Div - ais age ML ae eee 371 
Art Metal Inc., et al. App ee oc. ee 430 
Causing false statements to be made to the F.H.A. or 
V.A. is ground for revocation of broker's license 
under N.J.S.A. 45:15-19.1. Handelman v. Div. of 
N.J. Real Est. Comm. App Div. ... . 434 
Contract for payment of finders fee to business 
broker is impliedly conditioned on broker having 
authority to offer the business to the purchaser. 
M. Dean Kaufman, et al v. Amer. Machine & 
POUNGRY COCADD DIGS. . 6. 5 svcncnue can eoeae eames 543 
BUDGETS 
A municipal budget is not subject to a referendum. 
Caprowski et al v. Jersey City et al. Law Div. 398 
BUILDING CODES 
A county which has not adopted the Standard Build- 
ing Code of New Jersey is subject to the provisions 
of a municipal building code and must secure a 
building permit and certificate of occupancy for 
the construction or repair of county buildings. 
County of Union v. Benesch. Law Div. 2 
BUILDING INSPECTORS 
Held, on facts, Garfield's building inspector is 
not in the unclassified service as head of a depart- 
ment. Follari v. Civil Servi ce App Div. ; 655 
Where statutes give the council the right to appoint 
a building inspector, the council has no right to 
cede its appointing power to the mayor. Follari v. 
Civil Service. App Div. 655 
Failure to submit qualifications of proposed building 
inspector to State Board of Standards for prior 
review and approval pursuant to Standard Build- 
ing Code invalidates appointment. Follari v. Civil 
Service. App. Div. 655 
BULK SALES 
The sale of a tavern business is not covered under 
the bulk transfer provisions of the Uniform Com- 
mercial Code. Silco v. Howells, et al. Chan Div. 530 
BUSINESS RECORDS 
tatements in hospital record that death was caused 
by a beating with a club are hearsay and not ad- 
missible as business records. State v. Gardner. 
Sup Ct. 349 
A police report of a motor vehicle accident is ad- 
missible in evidence as a business record if the 
requirements of Evidence Rule 63/13) are satisfied. 
Brown v. Mortimer. App Div -+ oon 
CAPITAL PUNISHMENT 
The test used in New Jersey for excluding veniremen 
for cause in capital cases does not deprive a de- 
fendant of the right to a fair jury under the stand- 
ards set forth in Whitherspoon v. Illinois. State v. 
Mathis. Sup Ct. 478 
The thesis of United States v. Jackson does not 
invalidate New Jersey's homicide statute on con- 
stitutional grounds. State v. Forcella. Sup Ct. 498 
Assuming Jackson applies, the consequence would 
be to invalidate the non vult plea and require all 
defendants to murder indictments to stand trial on 
the issues of guilt and punishment. State v. For- 
cella. Sup Ct. 498 
CHARITABLE IMMUNITY 
Where nonprofit corporation combined benevolent 
fraternal activities with charitable activities, it 
was not entitled to charitable immunity. Kirby v. 
Columbian Institute. Super Ct. Law Div. ... 430 
Catholic patron of bingo game sponsored by syna- 
gogue for profit, is not a beneficiary of the charit- 
able works of religious institution, and the syna- 
gogue is therefore responsible for her injuries un- 
der ordinary principles of negligence. Book v. 
Aguth Achim Anchai. App Div. . 510 
CHECKS 
Collecting bank is liable to payee for paying check 
on unauthorized endorsement and alleged negli- 
gence of payee is no excuse where bank did not 
comply with reasonable standard of making in- 
quiry. Salsman v. National Community Bank of 
Rutherford. Super Ct. Law Div. : 591 
CHILDREN 
Under NJ.S.A. 44:10-4, the county welfare board 
may seek reimbursement for aid granted to a de- 
pendent child from the proceeds of a recovery in 
tort for personal injuries suffered by the child. 
Francis et al v. Harris et al. Law Div. 350 
CIRCUMSTANTIAL EVIDENCE 
Violation of narcotics law may be proved circum- 
stantially and without chemical analysis of the 
alleged drug. State v. Pipkin. App Div. 542 
The broad expression in State v. Donohue regarding 
a special approach toward circumstantial evidence 
has been abandoned and that case should no longer 
be cited; the proper issue is simply whether the 
evidence, viewed in entirety including the 
legitimate inferences therefrom, is sufficient to en- 
able a jury to find that the State’s charge had been 
established beyond reasonable doubt. State v. 
Mayberry. Sup Ct. . 575 
CIVIL DISOBEDIENCE 
Civil Disobedience—The Right And The Obligation, 
by Hon. Joseph H. Stamler 309 
Long Footnote To “Civil Disobedience—The Right 
And The Obligation”, N.J.L.J. 5/16/68 _ Leopold -, 


Frankel 


CIVIL RIGHTS 
The Division on Civil Rights has authority to enter 
an order against the individual officers of an apart- 
ment development as well as the corporate owner, 
and -to require them to post the official housing 
poster, instruct their employees to comply with 
the order and the order itself, and to make their 
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records concerning vacancies and rentals available 
for inspection by the Division for one year from 
the entry of the order. Jackson v. Concord Com- 
pany. App Div. : 

The Division on Civil Rights does not have authority 
to award damages against a person found guilty of 
discrimination in housing. Jackson v. Concord 
Conmmany. Api DAY: «2. 5.20265 cate eles ces nnanaee 

Pursuant to N.J.S.A. 18:25-17, the Director has broad 
remedial power and may include in the cease and 
desist order provisions designed to protect the pub- 
lic as well as the individual complainant. Robinson 
v. Branch Brook Apartments. App Div. 

A cease and desist order may properly extend the 
prohibitions against discrimination to property of 
defendants other than the site involved in the 
specific violation and to later acquired property. 
Robinson v. Branch Brook Apartments. App Div. .. 418 

An ordinance which forbids the serving of liquor to 
women in taverns except when seated at tables is 
invalid because of the state constitution and stat- 
utory prohibitions against discrimination based on 
sex. Gallagher v. Bayonne. Chan Div. . 542 





415 


418 


CIVIL SERVICE 

The Civil Service Commission has the discretionary 
power to award back pay, with mitigation, to 
illegally removed municipal civil service em- 
ployees who appeal under N.J.S.A. 11:22-38 and 39. 
Mason v. Civil Service Comm. Sup Ct. .. 

School district which adopts civil service thereupon 
is free to discharge without cause subsequently 
appointed law officers or legal assistants of its Law 
Department without cemplying with the Veterans’ 
Elect Act. Perrelia v. Bd of Ed of Jersey City. 

p Ct. ~<» 2a 

aa on facts, Garfield’s ‘building inspector is 

not in the unclassified service as head of a depart- 
ment. Follari v. Civil Service. App Div. ; 

Where statutes give the council the right to appoint 
a building inspector, the council has no right to 
cede its appointing power to the mayor. Follari 
v. Civil Service. App Div. 

Failure to submit qualifications of proposed building 
inspector to State Board of Standards for prior 
review and approval pursuant to Standard Build- 
ing Code invalidates appointment. Follari v. Civil 
Service. App Div. 

Permanent employees of Newark City Hospital held 
not entitled to full civil service status after hospital 
was acquired by State College of Medicine. De- 
Angelis, et al v. Addonizio, et al. Law Div. .. 
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CLASS ACTIONS 
A class action may properly be brought by non-mem- 
bers of a local union claiming that their right to 
participate in pension plan was prejudiced by 
failure of trustees to notify them of requirements 
for eligibility and coverage. Branch v. White. APP 
Div. 


CLIENTS’ SECURITY FUND 
Proposed Clients ‘Security Fund Rules 


183 


. 329 


COMMISSIONS 

Absent default by the owner-seller, a contract of sale 
must be performed by the buyer before liability 
for broker’s commission is imposed upon the. 
owner. Dobbs v. Johnson. Sup Ct. : 

The implied agreement of a buyer to pay the « com- 
mission due the broker from the seller if the buyer 
defaults in completion is not enforceable if the 
broker knows that the buyer’s performance is con- 
tingent upon securing financing which was not 
secured. Dobbs v. Johnson. Sup Ct. : 

Whenever there is substantial inequality of bargain- 
ing power, position or advantage between the brok- 
er and the owner, any form of agreement designed 
to impose liability on the owner for commission 
upon the signing of a contract of sale even though 
consummation of the sale is frustrated by the ina- 
bility or the unwillingness of the buyer to close 
title, is inconsistent with public policy and unen- 
forceable. Dobbs v. Johnson. Sup Ct. 

Where broker performed services when he was un- 
licensed, he was not entitled to recover a commis- 
sion although he was licensed at the time the con- 
tract of sale was executed. Rosenthal et al v. Art 
Metal Inc., et al. App Div. .. 

Contract for payment of finders fee to business 
broker is impliedly conditioned on broker having 
authority to offer the business to the purchaser. 
M. Dean Kaufman, et al v. Amer. Machine & 
Foundry Co. App Div. See y . 543 
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18 
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CONCEALED WEAPONS 

The Statc need not prove that no permit to carry a 
firearm had been issued in order to sustain a con- 
viction under N.J.S. 2A:151-41; the issuance of a 
permit, if any, must be proved by the defendant. 
State v. Blanca. App Div. 

The validity and applicability of N.J.S. 2A:151- 7 
must be judged in the light of the totality of the 
circumstances in a particular case. State v. Blanca 
App Div. siarithns Matte 


CONDEMNATION 

Review of refusal of Department of Transportation 
to condemn land must be in the Appeliate Division 
under R.R. 4:88-8. Pfleger et al v. Dept of Trans- 
portation et al. Chan Div. 

Fee charged by Superior Court pursuant to N.J.S. A. 
22A:2-20 for handling deposit with the court must 
be borne by the condemnor. N.J. Turnpike Au- 
thority v. E. W. Saybolt & Co. Inc. Sup Ct. 

Court should take liberal approach in determining 
admissibility of the sales evidence where parcel 
taken is small piece with highway frontage and 
there are few transactions available involving 
small highway parcels in the proximate area. 
State v. Azzolina. App Div. 

Exclusions of evidence and restriction of defendant’s 

* cross-examination of plaintiff's principal expert 
witness had cumulative effect of unduly prejudic- 
ing defendant’s case so as to require reversal and 
new trial. State v. Azzolina. App Div. 

Evidence of prior similar sales bearing on the per se 
value of the parcel taken is properly admissible, 
one of the measures of damages being the value of 
the piece taken plus the diminution of the value of 
the remainder as a result of the taking. State v. 
Azzolina. App Div. re 
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Condemnation, Cont’d 

Expert testimony with respect to prior similar sales 
need not be based upon original lease; it may be 
based upon a copy. State v. Azzolina. App Div. .. 

Interest should not be imposed on the principal tax 
liability for the period between the New Jersey 
Highway Authority’s acquisitions and the date of 
judgment in East Orange v. Palmer. East Orange 
v. Palmer. Sup Ct. 

The power vested to municipalities, N.J.S.A. 54: 4- 67, 
to fix a rate of interest on delinquent taxes does 
not apply against the State; the State’s property 
cannot be burdened with interest accruing after 
the State’s acquisition of title. East Orange v. 
Palmer. Sup Ct. 

Where, prior to the decision in . East Orange v. Palm- 
er, property owner paid East Orange real property 
taxes to date of delivery of deed, the municipality 
is entitled to retain payment even though Goldberg 
v. Traver held that case would not be applied re- 
troactively. 65 McKinley Ave. Inc. v. City of East 
Orange. Sup Ct. 

The holding in East Orange v. Palmer will be ap- 
plied prospectively except for the properties in- 
volved in that litigation and those properties which 
the parties stipulated would be controlled “ed that 
case. Goldberg v. Traver. Sup Ct. ..... 


CONFESSIONS 

The defendant’s statement was not inadmissible 
under Miranda where it was given at a time when 
she was not in custody but was testifying volun- 
tarily and using that opportunity to falsely identify 
an innocent man as the murderer. State v. See- 
feldt. Sup Ct. 

Under Miranda v. Arizona, an ‘intelligent and -volun- 
tary waiver can occur without a formal recitation 
by the defendant that he does not wish to exercise 
his right to counsel or to remain silent; any lang- 
uage which clearly manifests a desire to waive 
under the circumstances is sufficient. State v. Kre- 
mens. App Div. : 


CONFLICT OF INTEREST 

Attorney who prepared deed in controversy for 
plaintiff-grantor should not be an advocate against 
the grantor and should be available to testify as 
an impartial witness. Clark v. Corliss 

Uncle-nephew relationship of member of Board of 
Adjustment to senior partner of law firm repre- 
senting applicant for variance renders action of 
board invalid notwithstanding lack of evidence of 
corrupt.on. Kremer v. Plainfield. Super Ct. Law 
Div. 

State Bar Criticizes Ethics Committee Failure To 
Render Opinion On Legislator Conflict Of Interest 


CONFLICT OF LAWS 

Civilian residents of a federal enclave are entitled 
to receive the benefits of state welfare legislation. 
Co. of Burlington v. McCorkle, Law Div. 

Under presently applicable grouping of contacts test, 
New York law regarding liability of owner of 
vehicle for negligence of driver was applicable in 
action brought in New Jersey by the Admr. ad 
pros. of a New York resident against the New York 
owner of a New York registered vehicle where the 
New York courts have construed the law so as to 
have an extraterritorial effect. Maffatone v. Wood- 
son & Panzarino. App Div. 

Where parties were domiciled in N.J., car was lic- 
ensed in N.J., and insurance was written and rated 
in N.J., but parties were students in Fla. where 
accident occurred, Fla. guest statute does not bar 
claim of passengers against host. Mullane v. Sta- 
vola. App Div. 

The New Jersey Secondary Mortgage Act governs a 
transaction in which the residence of the borrower, 
the intended place of payment, the place where the 
loan was solicited, and the mortgaged realty were 
all in New Jersey and the lender's representative 
acknowledged in writing that the New Jersey Act 
applied, although the papers were signed in Penn- 
sylvania. HIMC Investment Co. v. Siciliano et ux. 
Super Ct. Law Div. 

Validity of proxy marriage should be determined by 
law of New Jersey where parties intended to make 
New Jersey their home. Lopez v. Lopez. Chan Div. 

The validity of Section 3 of the Secondary Mortgage 
Loan Act (N.J.S.A. 17:11A-1) does not affect the 
other provisions of the Act despite the absence of 
a specific severability clause in the statute. Oxford 
v. Stefanelli. App Div. 

A secondary mortgage loan, as defined in the Act, 
made by a New Jérsey resident involving New 
Jersey realty is governed by the Act and not by 
Pennsylvania law notwithstanding execution of 
the loan documents in Pennsylvania in favor of a 
Pennsylvania corporation. Oxford v. Stefanelli. 
App Div. 

The fact that the Act accords special treatment to 
certain second mortgage loans does not violate the 
equal protection clause. Oxford v. Stefanelli. App 
Div. 

Refusal to apply Pennsylvania law does not violate 
the full faith and credit clause. Oxford v. Stef- 
anelli. App Div. 


CONSPIRACY 

A jury should not be instructed that any conviction 
for conspiracy must encompass all defendants, 
rather than any two of them. State v. Carroll. 
Sup Ct. 

When the consequences sought by a defendant are 
forbidden as criminal, it is no defense that the 
defendant couid nct succeed because of circum- 
stances unknown to him. State v. Moretti and 
Schmidt. Sup Ct. : 

_The crime of conspiracy is complete once the con- 
spirators have formed the intent to commit a crime 
and taken any step in snes State v. Moretti 
and Schmidt. Sup Ct. ............... ea te 


CONSTITUTIONAL LAW 
A police roadblock license and registration check is 
not an unconstitutional invasion of privacy but is 
a valid exercise of the State’s police power. State 
v. Kabayama. App Div. . 
Law Review Rejection Of Article Not Free Speech 
Se eee eee 
Guidelines For Press And Police 
Public school teachers have no constitutional right to 
strike. Re: Block. Sup Ct. 


Statute; barring possession of “dangerous knife” re- 
fers to knife which could possibly inflict fatal 
wound, and is not void for vagueness. State v. 
Horton. App Div. 

The Commerce Clause of the U.S. Constitution does 
not prohibit the levying of the New Jersey Cor- 
porate Business Tax upon exclusively interstate 
business. Roadway et al v. Director Div. of Taxa- 
tion. Sup Ct. : 

Although a state may not tax interstate commerce 
solely for the privilege of doing business within 
its borders, it can impose a franchise tax on it if 
the tax is based on some other privilege or if the 
levy is in lieu of other state taxes which could be 
validly imposed. Roadway et al v. Director Div. of 
Taxation. Sup Ct. . 

N.J.S.A. 40:60-45.3 is a special law and is unconstitu- 
tional for failure to give the requisite pre-enact- 
ment public notification. Scott v. Bloomfield. App 
Div. 

Florida divorce decree must be given ‘full faith and 
credit in New Jersey courts where Florida had 
jurisdiction over the parties and cannot be attacked 
on grounds which would not have supported col- 
lateral attack there. Kram v. Kram. App Div. 

A parolee has standing to ——, a petition for 
habeas corpus. Gainer v. N.J. 

Duty of The Prosecutor To Di Bese Evidence Fav- 
orable To The Defendant : 

Whenever the legislature authorizes municipal ac- 
tion which, if taken, would require, under the Con- 
stitution, that just compensation be paid, it fol- 
lows that if a municipality wishes to exercise that 
power it must comply with the constitutional man- 
date and pay, and a statute is not defective for 
failure to expressly provide for compensation. Lo- 
march Corp v. Englewood. Sup Ct. 

Newark Ordinance CO 20:7A which prohibits loud, 
offensive, disorderly, threatening, abusive or in- 
sulting language is directed against conduct not 
fairly susceptible of more precise definition and so 
is not unconstitutionally vague. State of N.J. in the 
interest of B.N. App Div. 

Where the expression used would be likely to cause 
violence by the person addressed, the First and 
Fourteenth Amendments are not violated by an 
arrest under a municipal ordinance. State of NJ. 
in the interest of B.N. App Div. 

Light fine and suspension of sentence indicate ade- 
quate legal representation. State v. Seymour. App 
Div. 

That defendant was not permitted to speak in his own 
behalf at sentencing or resentencing may not be 
raised as a ground for postconviction relief absent 
aggravating circumstances and actual prejudice. 
State v. Seymour. App Div. 

Defendant had right to counsel at revocation of pro- 
bation proceedings although the proceedings ante- 
dated the recent decision bestowing the right. State 
v. Seymour. App Div. 

Where Alabama divorce was granted after plaintiff 
was in Alabama for less than two full days, that 
decree will be held to be null and void and the 
subsequent marriage of the wife will be annulled. 
McLean v. Grabowski. Chan Div. 

Defendant was deprived of his right to the effective 
assistance of trial counsel when he was not advised 
of his right to appeal and of the right to counsel to 
prosecute an appeal. State v. Allen. Law Div. 

The “Gun Control Law” (L. 1966, c. 60) is constitu- 
tionally regulatory, with the proper provisions for 
appeal, and not prohibitory. Burton v. Sills. Law 
Div. ' 

The “Gun Control Law” (L. 1966, c. 60) is a proper 
and reasonable exercise of the State’s police pow- 
ers and does not infringe upon any individual’s 
constitutional rights. Burton v. Sills. App Div. 

Implementation Of The Gault Decision; A Commen- 
tary On The New Juvenile Court Rules For New 
Jersey, by Elliot M. Baumgart 

Where there is no lawful right to refuse to take 
drunkometer test absence of advice of counsel 
prior to submission to test does not render test 
results inadmissible. State v. Kenderski 

Elizabeth City Ordinance No. 18 which requires a 
permit for distributing circulars under any circum- 
stances is an unconstitutional infringement of the 
rights of free speech and free press. Eliz. v. Sulli- 
van. Law Div. 

Air Poilution Control Act is not unconstitutional for 
want of sufficient standards. Dept. of Health v. 
Owens Corning Fiberglass Corp. App Div. 

R.R. 3:5-9 requiring a defendant intending to rely 
upon an alibi to furnish a bill of particulars and 
the names and addresses of witnesses does not 
constitute an unconstitutional invasion of defend- 
ant’s privilege against self-incrimination. State v. 
Angeleri. Sup Ct. 

Where the unconstitutionality caused by disparity of 
population and non-contiguity can be eliminated 
by the adoption of a proposed plan and where the 
election statute requires administrative action 
within a few days, the court will direct the neces- 
sary changes itself rather than leave such steps to 
the legislature as is its normal practice. Koziol v. 
Burkharat et al. Sup Ct. 

Ordinance requiring registration by those convicted 
of crimes was not shown to be unconstitutional be- 
yond a reasonable doubt, and so the County Court 
could not invalidate it in view of the strong pre- 
sumptions of constitutionality, particularly at the 
trial level. State v. Ulesky. Law Div. 

A resort community reasonably can require regis- 
tration of those convicted of crime since its need 
for information on transients outweighs the mini- 
mal inconvenience to those affected. State v. Ul- 
esky. Law Div. ; 

A change in congressional districts is not unconsti- 
tutional simply because the legislature may have 
been motivated by partisan political considerations. 
Koziol v. Burkhardt et al. Sup Ct. 

A defendant in a criminal prosecution is entitled, 
upon request, to an affirmative charge that the 
jury should indulge in no adverse presumption or 
inference from his failure to testify in his own 
behalf. State v. Smith. App Div. 

Where the defendant does not testify, comment by 
the trial court upon the readiness of the State’s 
witnesses to testify followed by a charge that the 
jury can consider the defendant's interest in the 
outcome of the trial constitutes plain error in vio- 
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lation of defendant’s Fifth Amendment rights. 
State v. Smith. App Div. 

A Call For A General Constitutional Convention, by 
Senator Frank J. Guarini, Jr. ... 

There is no constitutional right, as such, requiring 
the assistance of a court-appointed interpreter to 
supplement the right to counsel. State v. Perez. 
App Div. 

In the absence of a specific ‘showi ing of prejudice, it 
was not error for the trial court to refuse to ap- 
point a second translator to facilitate communica- 
tions between a Puerto Rican defendant and his 
trial counsel. State v. Perez. App Div. 

Unless it appears that there are witnesses other than 
the defendant available to contradict or deny evi- 
dence inculpating him, comment by the court 
which directs the jury’s attention to the defend- 
ant’s failure to testify is reversible error. State 
v. Dent. Sup Ct. 

Question whether application of Miranda depends 
upon presence or absence of custodial sanctions 
undecided. David v. Strelecki. App Div. 

Miranda rule is not constitutionally compelled in 
suspension or revocation proceedings before the 
Director of Motor Vehicles since such proceedings 
do not involve punitive sanctions. David v. Strel- 
ecki. App Div. 

Conduct which disrupts orderly conduct of public 
meeting is not protected by First Amendment. 
State v. Moore App. Div. 

The test used in New Jersey for excluding veniremen 
for cause in capital cases does *ot deprive a de- 
fendant of the right to a fair jury under the stand- 
ards set forth in Witherspoon v. Illinois. State v. 
Mathis. Sup Ct. 

Indigent defendant need not be furnished free tran- 
script of trial of co-defendant where he fails to 
show testimony of State’s witnesses in that trial 
will differ from what they will testify to in his 
own trial. State v. Cox. App Div. 

Fifth Amendment prohibits State from showing de- 
fendant refused to give statement to police while 
in custody. State v. Jefferson. App Div. 

Statutory presumption of possession of firearm by 
all persons occupying vehicle in which it is found 
is constitutional. State v. Humphreys. App Div. 

It is not plain error to charge the jury in the lang- 
uage of the statute creating a presumption of pos- 
session by all persons occupying a vehicle in which 
a firearm is found. State v. Humphreys. App Div. 

Deprivation of Federal Constitutional Right may be 
harmless error where it did not play substantial 
part in prosecution’s case or in jury’s deliberations. 
State v. Jefferson. App Div. 

The thesis of United States v. Jackson does not in- 
validate New Jersey's homicide statute on consti- 
tutional grounds. State v. Forcella. Sup Ct. 

Assuming Jackson applies, the consequence would 
be to invalidate the non vult plea and require all 
defendants to murder indictments to stand trial on 
the issues of guilt and punishment. State v. For- 
cella. Sup Ct. 

The question of vagueness in the definition of “law- 
ful justification” is not presented when defendants 
had notice of the criminal nature of their acts. 
State v. Moretti and Schmidt. Sup Ct. 

It cannot be generally assumed that mere sexual dif- 
ference is a viable classification under equal pro- 
tection concepts. py ge v. Bayonne. Chan Div. 

The provisions of N.J.S.A. 17:11A-11 setting the con- 
ditions under which the license of a secondary 
mortgage lender may be suspended, revoked or not 
renewed are not unconstitutionally vague. Crescent 
v. Comm’r of Banking & Insurance. Chan Div. 

The test on a motion for change of venue is whether 
an impartial jury could be obtained from the citi- 
zens of the county or whether they had been so 
aroused as to be disqualified. State v. Mayberry. 
Sup Ct. 

Statements made by a defendant during the ten day 
period between his apprehension and arraignment 
were voluntarily given and hence admissible 
where defendant was aware and was repeatedly 
told of his right to remain silent and to have a 
lawyer. State v. Mayberry. Sup Ct. 

A defendant is not entitled to proportionate repre- 
sentation of men and women on jury panels; it is 
sufficient if there is substantial representation of 
cognizable groups. U.S. v. American. U.S.D.C. ; 

A State Custodial Statute, such as N.J.S. 3A:25-10, is 
valid only to the extent that shares of foreign 
beneficiaries may be ordered deposited in court 
when transmission is prohibited by the federal 
government or where it is clear that receipt or use 
is forbidden or made impossible by the laws of the 
beneficiary's country to be ascertained by “a rou- 
tine reading of foreign laws.” In Re Kish. Sup Ct. 

N.J.S.A. 5:5-39.1 which requires that a race meeting 
be approved by the voters of both the county and 
the town in which it is to be held and says that 
the question shall not be submitted to the voters 
more often than once in five years does not im- 
properly delegate legislative power to the town 
voters, even though in practice a rejection by them 
does prohibit such meetings for five years in the 
entire county. Jersey Downs, Inc. v. New Jersey 
Racing Comm. App Div. 

The Coalescence Of The Fourteenth Amendment 
With The Bill Of Rights, by Hon. Edward V. 
Martino 

The invalidity of Section 3 of the Secondary Mort- 
gage Loan Act (N.J.S.A. 17:11A-1) does not affect 
the other provisions of the Act despite the absence 
of a specific severability clause in the statute. Ox- 
ford v. Stefanelli. App Div. 

A secondary mortgage loan, as defined in the Act, 
made by a New Jersey resident involving New 
Jersey realty is governed by the Act and not by 
Pennsylvania law notwithstanding execution of the 
loan documents in Pennsylvania in favor of a 
Pennsylvania corporation. Oxford v. Stefanelli. 
DOE. fw ek, wear asi Sata s S568 we RS oars 

The fact that the Act accords special treatment to 
certain second mortgage loans does not violate 
the equal protection clause. Oxford v. Stefanelli. 
App Div. 

The mie Mortgage Act is not invalid ‘under the 
commerce or due process clauses. Oxford v. Stef- 
anelli. App Div. . 

Refusal to apply Pennsylvania. law does not violate 
the full faith and credit clause. Oxford v. Stefan- 






ON RRC ooo cunts social aks maa wie tater ered 637 


bl 
me 


=) 
ant 


Cc rim © 6 ® _|_ 


- Pe ee a 


4 


tH 
as ae aah es a va 


W 


CO? 





vi- 


606 


37 


37 


onstitutional Law, Cont’d 

A conviction, otherwise valid, will be reversed on 
appeal because of the ineffectiveness or inadequacy 
of counsel only if what he did, or failed to do, is 
of such magnitude as to thwart the fundamental 
guaranty of a fair trial. State v. Woodward. App 
Div. 


S Muni icipal officials may summarily vacate a tenement 


house which is so unfit for human habitation as to 
constitute a public nuisance. Ajamian v. North 
Bergen. Law Div. : 

The common-law right of abatement of nuisance by 
summary proceedings is not prohibited by the fed- 
eral constitution. Ajamian v. North Bergen. Law 
Div. 

Effecting an abatement of the nuisance of an unfit 

building by vacating same is not a “taking” since 
the owner may remedy the conditions and thereby 
regain the use and financial avails of the building. 
Ajamian v. North Bergen. Law Div. .. 

Balancing The Need For Municipal Inspections With 
The Sanctity Of The Home, by William L. Brach 
and Sanford Schneider 

An arrest warrant for a misdemeanor may be issued 

by a deputy clerk of a municipal court. State v. 


D 


Ruotolo. Sup Ct. 

tatute requiring user of a motorcycle to wear ap- 

proved protective helmet held constitutional. State 
. Mele. Hudson C. C. 

We nere husband’s domicile remains in New Jersey 
wife may secure jurisdiction over him in action to 
enjoin his obtaining Nevada divorce by serving 
him with process by registered mail in Nevada. 

ris v. Foris. Chan Div. 

Wade line of cases is not applicable to a con- 

ntation taking place in the course of an on-the- 

t, general, street investigation of a complaint 

suspicious activity rather than of a complaint 
char ging defendant with a specific crime. State v. 

tterfield. App Div. 

NJ s. A. 18A:39-1 which permits school districts to 
provide transportation to private school students 
s not an unconstitutional establishment of religion 
ince its language includes no religious test and its 

mary purpose is to benefit students and not 

ools. McCanna v. Sills. Chan Div. 

on v. Board of Education of Ewing Township 

a cases following it are conclusive on the con- 

stitutionality of N.J.S.A. 18:39-1 even though the 

present statute differs from its predecessor in that 
busing is not limited to established public school 

routes. McCanna v. Sills. Chan Div. 

The only charge on which a defendant can be tried 
at a plenary trial de novo on appeal before the 
county court is the one on which he had been 
found guilty by the municipal court. State v. Lan- 
ish. App Div. 

The Disorderly Persons Act (N.J.S. 2A:170-1) does 

)t create an impermissible presumption of guilt 

nor is it void for vagueness. State v. Zity. App Div. 

ials which are being transported in automobile 
are believed to be obscene by investigating 

ficer may be seized without officer having first 
stained judicial determination of their obscenity. 

St “ v. Bongiorno. Law Div. 

i Our Constitutional Winds Blow Chill?, by Ber- 

nard L. Albert 
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ONSTRUCTION LOANS 
A construction lender who advances money to a spec- 
ulative undercapitalized developer, does not there- 
by owe a duty to subcontractors or materialmen to 
ee that the owner or contractor properly disburses 
he funds. First National State Bank v. Carlyle 

H use, Inc. Chan Div. 
Whi le construction lender taking the benefit of a 
bordination is not a guarantor to the subordin- 
at Yr or liable to him for mere negligence in seeing 
) the appropriation of the moneys to the construc- 
tion, equity requires such a construction lender to 
make and administer the loan in the conventional 
manner of a construction lender rather than mask 
what is essentially a loan on the general credit 
and reliability of the borrower and the security 
of the land value as a construction loan, and act 
accordingly in disbursing the funds. Cambridge v. 

Hockstein, et al. App Div. 


CONTEMPT 


The notion that some higher right justifies concert- 
ed defiance of law cannot excuse or meliorate the 
wrong; on the contrary, it emphasizes the deliber- 
ate nature of the violation. Re: Buehrer. Sup Ct. . 
A contempt may in the court’s discretion be prose- 
cuted either summarily without jury or as a crime. 
Re: Buehrer. Sup Ct. 
Punishment for a summary conviction of contempt 
4 not exceed six months’ imprisonment or a 
ne of $1,000, or both, subject to probation. Re: 
Buehrer. Sup Ct. 
A summary conviction for contempt ‘does not consti- 
tute a conviction for “crime.’’ Re: Buehrer. Sup Ct. 





Designation of the attorney for the school board to 
serve as prosecutor in summary contempt proceed- 
ings against striking teachers is not an abuse of 
discretion. Re: Block. Sup Ct. 

While an unwarranted refusal to continue with a 
trial can support a finding of contempt, ordinarily 
an attorney should be permitted to retreat from 
such position and the court should first order him 
to continue unless the circumstances make it plain 
that the obstruction cannot thereby be removed. 
In Re James Logan, Jr. Sup Ct. 

Although a contempt in the presence ‘of the court 
may be dealt with at once, still the accused should 
ordinarily be informed of the charge and permit- 
ted to speak to it before guilt is siaienesiea In Re 
James Logan, Jr. Sup Ct. 


ONTRACTS 

In commercial arbitration matters, it is for the court 
rather than the arbitrators to decide upon the 
arbitrability of a dispute unless the contract re- 
quires the submission of all issues to arbitration. 
Standard Motor Freight v. Local Union No. 560, 
49 N.J. 83, distinguished. Moreira Construction Co. 
Inc. v. Township of Wayne. App Div. 

A party seeking review of construction contracts for 
a public project must commence his action with 
the “utmost promptitude” and join as defendants 
all contractors who might be adversely affected by 
the action. Richardson Engineering Co. v. Rutgers 
The State University. Sup Ct. ata 
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Equitable relief is available where literal enforce- 
ment of an installment contract for the sale of real 
estate would be unconscionable. : Author- 
ity v. Warrick. App Div. 

Where goods are to be deliv ered in installments and 
a breach of warranty with respect to one install- 
ment substantially impairs the value of the whole, 
contract, the buyer can cancel the entire contract. 
Graulich Caterer Inc. v. Hans Holterbosch Inc. 
App Div. : 

Provisions for determination of price to be paid by 
Newark for water were not so vague and uncer- 
tain as to be unenforceable and to render the con- 
tract void. North Jersey District Water Supply 
Comm. v. Newark. Sup Ct. 

Where sellers could not honor their guarantee of in- 
gress and egress title was unmarketable, but pur- 
chasers remedies were limited by contract provi- 
sion obligating sellers to return deposit and reim- 
burse certain search fees and they could not seek 
damages or specific performance with an abate- 
ment. Melcer v. Zuck, et al. App Div. 

An oral modification of a contract for the sale of land 
is unenforceable under the Statute of Frauds. 
Melcer v. Zuck, et al. App Div. 

A party will not be held estopped by his negligence 
in failing to read a contract before signing same 
from alleging fraud in the procurement of the con- 
tract where such holding would permit the courts 
to be used as instruments of inequity and injustice. 
Toker v. Perl. Law Div. 

A parent who breaches a re-enrollment contract is 
liable for damages and equity will not compel 
the school to deliver a transcript of his child’s 
grades for previous years until he pays. Fayman v. 
Trustees. Chan Div. 

Municipal contracts stand on the same footing as 
contracts between natural persons and the courts 
will not inquire into the reasonableness thereof 
absent bad faith, fraud or capricious conduct. 
North Jersey v. Newark. Chan Div. 

Held, on facts, the 1965 contract between the-North 
Jersey District Water Supply Commission and con- 
tracting municipalities is valid and enforceable. 
North Jersey v. Newark. Chan Div. 

CONTRACTORS 

Builders and contractors will not be relieved from 
liability in negligence merely because their work 
has been completed and accepted by the owner. 
Totten, etc. et al v. Gruzen, et als. Sup Ct. 


CONTRIBUTION 
The Fund may claim either the pro rata credit pro- 
vided for under the Joint Tortfeasors Contribu- 


tion Law or the pro tanto credit under the Fund 
Law, but it may not claim both. Dodd v. Copeland. 
App Div. 


* Joint Tortfeasors Contribution Act does not provide 


for contribution where payment by one tortfeasor 
was made in fulfillment of consent judgment. 
Young v. Steinberg. App Div. : 


CONTRIBUTORY NEGLIGENCE 

Under Restatement, Torts, £465 and related sec- 
tions, once the proof would permit a finding of 
causal relationship between the plaintiff's negli- 
gence and her injuries in general, the plaintiff 
bears the burden of proof as to apportionment of 
her injuries between those to which her negligence 
did and did not contribute, and the issue of con- 
tributory negligence must go to the jury if there 
is insufficient proof for apportionment. Dziedzic v. 
St. John’s Cleaner & Shirt Launderers Inc. et al. 
App Div. 

Contributory negligence mz ay be raised as a defense 


to a breach of warranty claim. Ettin v. Ava Truck 
Leasing, Inc. App Div. 
While it was error to strike the issue of contributory 


negligence as a defense to the breach of warranty 
claim, under the unique circumstances here it was 
not prejudicial. Ettin v. Ava Truck Leasing, Inc. 
App Div. P 
It is error to submit the issue of contributory neg- 
ligence to the jury when there are undisputed facts 
and undisputed inferences to be drawn from those 
facts. Kent, etc. v. County of Hudson. App Div. .. 


CORPORATE REORGANIZATIONS 
On facts, Chapter XI proceeding ordered converted 
into Chapter X proceeding. In re Manufacturers 
Credit Corp. U.S.D.C. Wise wets 


CORPORATIONS 
Corporation may issue authorized but previously 
unissued stock as security for loans made to it and 
may give lender full voting rights respecting the 
pledged shares. Constabile v. Essex. Chan Div. 

R.R. 1:12-1(e) is applicable only to appearances by 
corporations in courts and not before administra- 
tive agencies. Div of Alcoholic Beverage Control 
v. Bruce Zane Inc. App Div. 

Creditor of transferor corporation is entitled to col- 
lect from transferee corporation where corporate 
assets were transferred for less than adequate con- 
sideration to transferee which continued trans- 
feror’s business operation, both corporations had 
common officer or director instrumental in the 
transfer, and transferor was incapable of paying 
its debts. Jackson v. Diamond T. Trucking Co. 
Law Div. 

Stockholders’ Restrictive Agreements and Their Tax 
Conseguences, by James L. Sneed 

New Fres To Be Charged By Secretary Of State 

Report Of The Corporation Law Revision Commis- 
sion P aor ee a ae 


COSTS 
Municipal Court Costs 


COUNSEL FEES 
In a judgment of dismissal predicated on a recon- 
ciliation there can be no reservation of an uncol- 
lected counsel fee. Wilson v. Wilson. Chan Div. 


credits given to the employer resulting from a 
third-party settlement concluded prior to the de- 
termination of the compensation claim. Raves v. 
County of Middlesex. County Ct. 


Juvenile and Domestic Relations Court does not 


_ have. power to order state or county to compensate 


counsel assigned in juvenile matters. State in the 


Interest of A.A. and R.A. Juv. & Dom. Rel. Ct. 
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COUNTIES 

A county which has not adopted the Standard Build- 
ing Code of New Jersey is subject to the provi- 
sions of a municipal building code and must se- 
cure a building permit and certificate of occupancy 
for the construction or repair of county buildings. 
County of Union v. Benesch. Law Div. .. 

Decision to omit conventional shoulders in building 
county highway fails within area of nonactionable 
exercise of governmental discretion. Hughes v. 
Burlington Co. App Div. 

The Essex County Superintendent of Elections is not 
empowered to appoint legal counsel of his own 
choosing. Keenan v. Bd of Chosen Freeholders 
Essex Co. Super Ct., Law Div. 

COURTS 

Study Of Superior Court Expenses And Revenues, 
by Thomas R. Farley 

Chicago Professor san Possibility Of Two High 
Courts : 

Where counsel retained by insurer is notified of in- 
surer’s insolvency, moves promptly to withdraw 
from case because bill has not been paid, and case 
has been listed for trial only once, it is error to 
refuse to permit withdrawal. Jacobs et al v. Pendel 
yv. Miller et al. App Div. 

Committee On Opinions Submits Report For 1967 . 

“Calendar Congestion—An Uncivil Myth”, by Mur- 
ray R. Miller . 

An equitable claim, offered to avoid a separate de- 
fense, is within the jurisdiction of the District 
Court and should be determined there. Citizens v. 
Brierly. App Div. 

If a District Court is without jurisdiction ‘to hear a 
portion of the case, the court should not under- 
take a piecemeal determination but should trans- 
fer the matter for a compiete determination. Citi- 
zens v. Brierly. App Div. 

Where both federal and state courts have concurrent 
jurisdiction of in-personam actions each may gen- 
erally proceed with its litigation until judgment is 
rendered in one which may be interposed as res 
adjudicata in the other. Domerich v. Bress. 
U.S.D.C. 

Change in law resulting from judicial decision will 
be given retroactive effect where it advances the 
purposes of the new rule to do so. Goldberg v. Tra- 
ver et al. Chan Div. 

R.R. 1:12-1(e) is applicable only to appearances by 
corporations in courts and not before administra- 
tive agencies. Div. of Alcoholic Beverage Control 
v. Bruce Zane Inc. App Div. 

The tria! court has inherent power to control cases 
on its own trial calendar and to dismiss an indict- 
ment if the State without good reason refuses to 


proceed when the case is reached for trial; R.R. 
3:11-3(b) is not exclusive. State v. Slobiski. 
App Div. 


If the decision as to whether an area is blighted and 
as to the boundaries of a particular redevelopment 
project is supported by substantial evidence, the 
fact that the question is debatable does not justify 
substitution of judicial judgment for that of the 
local legislators. Lyons v. City of Camden. Sup Ct. 

N.J.S.A. 40:55-21.9 sanctions such judicial action in 
aid of property owners as their legitimate interests 
require to expedite payment for their properties. 
Lyons v. City of Camden. Sup Ct. : 

Review Of United States Supreme Court’s Work .. 

A judgment against the State should do no more than 
adjudge the liability when the availability of ap- 
propriated funds is questioned. East Orange v. 
Palmer. Sup Ct. 

Prior to a bankruptcy discharge, a state court has 
jurisdiction to decide the issue of whether a debt 
allegedly arising from a wilful and malicious act is 
dischargeable. Rappaport v. Nichols. App Div. .. 


CREDITORS RIGHTS 
Creditor of transferor corporation is entitled to col- 
lect from transferee corporation where corporate 
assets were transferred for less than adequate 
consideration to transferee which continued trans- 
feror’s business operation, both corporations had 
common officer or director instrumental in the 
transfer, and transferor was incapable of paying 
its debts. Jackson v. Diamond T. sbeninten Co. Law 


Div. 


CRIMINAL LAW 

Where Grand Jury is presented only with testimony 
of person who is stranger to the crime and can tell 
the inquest nothing about it, resulting indictment 
may be quashed. State v. Chandler. Essex Co Ct. 

Statute barring possession of “dangerous knife” re- 
fers to knife which could possibly inflict fatal 
wound, and is not void for vagueness. State v. 
Horton. App Div. 

Sentences imposed in the absence of counsel or -wai- 
ver are invalid under Gideon, (which applies re- 
troactively) as violative of the Sixth and Four- 
teenth Amendments, and will be set aside and new 
sentences ordered, when attacked by petition for 
post-conviction relief. State v. Kraemer. Law Div. 

A parolee has standing to prosecute a petition for 
habeas corpus. U.S. ex rel Gainer v. N.J. U.S.D.C. 

Denial of a petition for habeas corpus is justified 
only where it appears defendant deliberately by- 
ay procedural safeguards. Gainer v. NJ. 
To oii ks args) aid ee A oom aa 

Mere incompetency to testify does ‘not bar an out-of- 
court identification by the victim of the crime. 
State v. Simmons. App Div. 

An out-of-court identification of her alleged ravisher 
by the victim may be admissible as a link in the 
chain of circumstantial evidence implicating the 
defendant. State v. Simmons. App Div. 

Rape and entry with intent to commit rape are sepa- 
rate and distinct offenses. State v. Simmons. App 
Div. 

A jury should not be ‘instructed that any conviction 
for conspiracy must encompass all defendants, 

» rather than any two of them. State v. Carroll, 
Sup Ct. 4 

In establishing chain of possession ‘of real evidence 
it suffices if there is reasonable probability that 
the evidence is in substantially the same condition 
as when the crime was committed. State v. Brown. 
App Div. 

Light fine and suspension of sentence indicate ade- 
en legal representation. State v. Seymour. App 
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Criminal Law, Cont’d 

That defendant was not permitted to speak in his 

own behalf at sentencing or resentencing may not 

be raised as a ground for postconviction relief ab- 

sent aggravating circumstances and actual preju- 
dice. State v. Seymour. App Div. 2 

Defendant had right to counsel at ieeueniion of pro- 
bation proceedings although the proceedings ante- 
dated the recent decision bestowing the right. 
State v. Seymour. App Div. 

Defendant was deprived of his right to the effective 
assistance of trial counsel when he was not ad- 
vised of his right to appeal and of the right to 
counsel to prosecute an appeal. State v. Allen. 
Law Div. . 178 

Where proof of a defendant’s offense against ethers 
was properly admitted on the issue of credibility 
of another witness, it was not prejudicial error to 
tell the jury that the evidence could also be con- 
sidered upon the issue of intent. State v. Mulero. 
Sup Ct. 

There are situations in which offenses against others, 
although they may not be shown to prove the de- 
fendant committed the act charged, may be used, 
if it should be found that he was the actor, to evi- 
dence the intent with which he did the act or to 
negative the existence of an innocent intent. State 
v. Mulero. Sup Ct. 

An instruction on the law of aiding and tin is 
not prejudicial error even though the evidence 
would support a conviction of the defendant as a 
principal. State v. Jacques. App Div. 

Where the evidence raises a question of defendant’s 
intoxication, the jury may properly be instructed 
on the subject of intoxication despite the lack of a 
request to so charge and even though the defend- 
ant never urged his intoxication as a defense. State 
v. Frankland. Sup Ct. . 194 

Where there is no lawful right to ‘aha pm take 
drunkometer test absence of advice of counsel 
prior to submission to test does not render test 
results inadmissible. State v. Kenderski 

The doctrine of conversational completeness which 
permits a party to elicit the balance of a conversa- 
tion where an adverse party has “opened the door” 
by eliciting part of it is inapplicable where two 
separate conversations are involved differing in 
time, place, parties and subject matter. State v. 
Wade. App Div. 

It is unlawful for bettor to possess paper written by 
himself to record bet he has played or is planning 
to play. State v. Purdy. Sup Ct. 

Requisite intent is present if defendant intended to 
act as he did though the consequences of the act 
were visited upon a person different from that 
intended. State v. Humphreys. App Div. 

Failure of one of several robbery victims to testify 
did not create a variance between the proofs and 
the indictment sufficient to reverse the conviction. 
State v. Humphreys. App Div. 

Where record shows no prejudical newspaper pub- 
licity at the time of trial which occurred eight 
months after the crime, it was not error to refuse 
continuance or change of venue. State v. Gallic- 
chio. Sup Ct. 

Where offense is below the grade of a crime it lies 
within Court’s discretion to call for a presentence 
report. State v. Alvarado. Sup Ct. 

R.R. 3:5-9 requiring a defendant intending to rely 
upon an alibi to furnish a bill of particulars and 
the names and addresses of witnesses does not 
constitute an unconstitutional invasion of defend- 
ant’s privilege against self-incrimination. State v. 
Angeleri. Sup Ct. 

In the absence of proof that the ditendnut’ s dileanad 
false representation that she was the wife of the 
charge card holder was a material factor upon 
which the store relied in releasing merchandise to 
her, defendant’s motion for acquittal should have 
been granted. Staie v..Allen. App Div. 

The State need not preve that no permit to carry a 
firearm had been issued in order to sustain a con- 
viction under N.J.S. 2A:151-41; the issuance of a 
permit, if any, must be proved by the defendant. 
State v. Blanca. App Div. 

The validity and applicability of N.J.S. 2A:151-7 must 
be judged in the light. of the totality of the cir¢um- 
stances in a particular case. State v. Blanca. App 
Div. 330 

Once there is evidence in the case supporting the 
allegation of self defense it is plain error to charge 
that defendant bears the burden of proving that 
neither he nor his companion on his behalf killed 
in self-defense. State v. Gardner. Sup Ct. 

It was plain error to charge that the defendant bore 
the burden of proving that his offense was man- 
slaughter rather than second degree murder. State 
v. Gardner. Sup Ct. 

It is error for the court to charge that defendant 
and his witness were “accomplices” absent a re- 
quest so to charge by the defendant. State v. Gard- 
ner. Sup Ct. 

The defendant's statement was not inadmissible un- 
der Miranda where it was given at a time when 
she was not in custody but was testifying volun- 
tari!y and using that opportunity to falsely identify 
an innocent man as the murderer. State v. Seefeldt. 
Sup Ct. 

The trial court has inherent power to control cases 
on its own trial calendar and to dismiss an indict- 
ment if the State without good reason refuses to 
proceed when the case is reached for trial; R.R. 
3:11-3(b) is not exclusive. State v. Slobiski. App 
Div. 383 

A person may be arrested without a warrant where 
there is probable cause to believe that he is a nec- 
essary and material witness to a crime punishable 
by imprisonment for more than one year and who 
might become unavailable to service by subpoena 
and where the officers actually intend to arrest 
such a person as a material witness and not for 
some other purpose. State v. Hand. Cty Ct. 

The Commissioner of Institutions and Agencies has 
authority to transfer inmates of State Prison to a 
state mental hospital when necessary, without 
formal court commitment proceedings, but such 
transfer is limited to no more than thirty days 
unless a formal commitment hearing is held. 
McCorkle v. Smith. Sup Ct. 
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Although habeas corpus may be technically available 
to a prisoner protesting a transfer to a mental hos- 
pital, the ordinary remedy in such a case is review 
of the administrative action in the Appellate Divi- 
sion. McCorkle v. Smith. App Div. 

A lawyer, whether retained or appointed, must dis- 
cuss the availability and advisability of an appeal 
with a convicted client, ask him if he can afford 
an appeal or other remedy, and, if not, advise him 
of the availability of assigned counsel. State v. 
Bowens. App Div. 

On a petition for post conviction relief, the petitioner 
has the burden of proving that his trial counsel 
did not inform him that assigned counsel was 
available for an appeal if he had become indigent. 
State v. Bowens. App Div. 

Upon resentencing, judge is not bound by provisions 
of prior invalid sentence inoperative in its entirety. 
State v. Strupp. App Div. 

Permission for out-of-state attorney to appear pro 
hac vice revoked prior to trial where attorney 
made out-of-court assertions intended to reach 
news media which impeded State's right to fair 
trial and it did not appear attorney would conduct 
himself properly for the balance of the case. Re: 
F. Lee Bailey, Sup Ct. 

On application for bail, court may consider defend- 
ant’s statement in a capital case without having 
full hearing to determine whether requirements 
and warnings of Miranda have been met, but State 
must show by prima facie evidence that such re- 
quirements were met. State v. Tucker. Super Ct. 
Law Div. 

Where the only evidence to be adduced by the State 
in support of each of two charges of moral offense 
is the testimony of the one child involved in each, 
the two counts of an indictment charging the moral 
offenses should be tried separately. State v. Or- 
lando. App Div. 

The jury should be instructed to take the reasonable- 
ness of a private citizen’s belief that an officer was 
attacking his niece, without authority and not as 
part of his duty, into account in considering 
charges of assault and battery upon a police of- 

Bookmaking on horse races and bookmaking on 
baseball games constitute separate and distinct of- 
fenses which may be prosecuted as separate viola- 
tions of N.J.S. 2A:112-3. State v. Juliano. Sup Ct. 
ficer. State v. Montague. App Div. 

The offense of threatening an officer's life does not 
merge with that of a concurrent or subsequent as- 
sault and battery. State v. Montague. App Div. 

Sentence will not be reduced on appeal where it is 
within the statutory limit unless it is the result of 
a mistaken exercise of discretion and clearly found 
to be unduly punitive. State v. Cox. App Div. 

Indigent defendant need not be furnished free tran- 
script of trial of co-defendant where he fails to 
show testimony of State’s witnesses in that trial 
will differ from what they will testify to in his 
own trial. State v. Cox. App Div. 

Deprivation of Federal Constitutional Right may 
be harmless error where it did not play substantial 
part in prosecution’s case or in jury’s deliberations. 
State v. Jefferson. App Div. 

Fifth Amendment prohibits State from showing de- 
fendant refused to give statement to police while 
in custody. State v. Jefferson. App Div. 

Statutory presumption of possession of firearm by 
all persons int He g vehicle in which it is found 
is constitutional _ State v. Humphreys. App Div. 

It is not plain error to charge the jury in the lang- 
uage of the statute creating a presumption of pos- 
session by all persons occupying a vehicle in which 
a firearm is found. State v. Humphreys. App Div. 

It is illegal to possess even a minute quantity of 
marijuana. State v. Humphreys. App Div. 

Charge which notified jury of presumption of de- 
fendant’s innocence and that burden of proving 
guilt beyond a reasonable doubt remained upon 
prosecution on all elements of the crime was ade- 
quate. State v. Lane. Sup Ct. 

Omission of words “abiding conviction to a moral 
certainty” from court’s definition of “reasonable 
doubt” was not error where definition given pro- 
vided lucid and comprehensible guidelines. State 
v. Lane. Sup Ct. 

Held, under facts, it was not error to fail to charge 
the “defense of another.” State v. Lane. Sup Ct. 

When the consequences sought by a defendant are 
forbidden as criminal, it is no defense that the 
defendant could not succeed because of circum- 
stances unknown to him. State v. Moretti and 
Schmidt. Sup Ct. 499 

The crime of conspiracy is complete once the con- 
spirators have formed the intent to commit a crime 
and taken any step in preparation. State v. Moretti 
and Schmidt. Sup Ct. 

Jury in a murder trial may find defendant guilty of 
atrocious assault and battery where reasonable 
doubt might exist whether defendant's attack on 
victim was the proximate cause of death. State v. 
Zelichowski. Sup Ct. 

Trial judge is not required to charge the jury with 
respect to defendant's failure to testify without a 
timely and proper request by defendant. State v. 
Gray. App Div. 

Under Miranda v. Arizona, an intelligent and volun- 
tary waiver can occur without a formal recitation 
by the defendant that he does not wish to exercise 
his right to counsel or to remain silent; any lang- 
uage which clearly manifests a desire to waive un- 
der the circumstances is sufficient. State v. Kre- 
mens. Sup Ct. 

The granting of the prosecution’s motion to down- 
grade a charge will not be disturbed unless an 
abuse of discretion is shown. State v. Owens. App 
Div. 526 

Assault and battery under the Disorderly Persons 
Act is a “petty offense’’ even though a one-year 
sentence could be imposed. State v. Owens. App 
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Act of flagellation performed for money with strang- 
er is lewdness and violates N.J.S.A. 2A:115-1 al- 
though no third person is present. State v. Von 
Cleef, et al. App Div. 

Court did not commit plain error by failing to charge 
with respect to remoteness of prior crime used to 
impeach testimony of defendant and his character 
witnesses where no request for such a charge was 
made and where court properly instructed jury 
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that prior crime could be used only to affect cred- 
ibility. State v. Whittle. Sup Ct. . 

Violation of narcotics law may be proved circum- 
stantially and without chemical analysis of the 
alleged drug. State v. Pipkin. App Div. 

Statements made by a defendant during the ten day 
period between his apprehension and arraignment 
were voluntarily given and hence admissible 
where defendant was aware and was repeatedly 
told of his right to remain silent and to have a 
lawyer. State v. Mayberry. Sup Ct. 

In normal circumstances, there is no justification for 
the exclusion of a defendant’s counsel at a pretrial 

psychiatric examination by a physician acting on 
the State’s behalf. State v. Mayberry. Sup Ct. 

Where the State’s thesis on its own case had been 
felony murder but the defense injected premedi- 
tated murder by its evidence, a charge on pre- 
meditated murder is proper. State v. Mayberry. 
Sup Ct. , 

er broad expression in State v. Donohue regarding 

a special approach toward circumstantial evidence 
has been abandoned and that case should no longer 
be cited; the proper issue is simply whether the 
evidence, viewed in its entirety including the leg- 
itimate inferences therefrom, is sufficient to enable 
a jury to find that the State’s charge had been 
established beyond reasonable doubt. State v. May- 
berry. Sup Ct. 

The test on a motion for change of venue is whether 
an impartial jury could be obtained from the citi- 
zens of the county or whether they had been so 
aroused as to be disqualified. State v. Mayberry. 
Sup Ct. 

Given an unfair prior confrontation for identifica- 
tion, the trial judge should determine whether the 
State can establish by clear and convincing evi- 
dence that the in-court identifications were based 
upon observations of the suspect other than the 
out-of-court identification. State v. Woodw ard. App 
Div. 

An in-court identification should be set aside only if 
the improper out-of-court identification was so im- 
permissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentifica- 
tion. State v. Woodward. App Div. 

A conviction, otherwise valid, will be reversed on 
appeal because of the ineffectiveness or inadequacy 
of counsel only if what he did, or failed to do, is 
of such magnitude as to thwart the fundamental 
guaranty of a fair trial. State v. Woodward. App 
Div. 

Verdicts of not guilty of breaking and entering but 
guilty of larceny are not necessarily inconsistent. 
State v. Thomas. App Div. 

Possession of stolen property may itself under ap- 
propriate circumstances be evidence from which 
a jury may infer the possessor committed the lar- 
ceny. State v. Thomas. App Div. 

Severance denied where same evidence would sup- 
port charge against two or more defendants and 
prejudice can be avoided by appropriate charge. 
U.S. v. American. U.S.D.C. 

An arrest warrant for a misdemeanor may be issued 
by a deputy clerk of a municipal court. State v. 
Ruotolo. Sup Ct. 

Bail will be denied only when the circumstances 
shown on the application disclose a fair likelihood 
that defendant is in danger of a first degree mur- 
der verdict, and the critical issue is whether the 
facts adduced by the State, notwithstanding con- 
tradiction of them by defense proofs, warrant the 
conclusion that if believed by a jury they furnish 
a reasonable basis for such a verdict. State v. Ob- 
stein. Sup Ct. 

Proof at a bail hearing may be presented in affidavit 
form but ex parte affidavits cannot be used over 
defendant's objection and where defendant de- 
clines to proceed by affidavit, the State must pro- 
duce witnesses. State v. Obstein. Sup Ct. 

At a bail hearing defendant has the right to cross- 


examine and to produce witnesses. State v. Ob- 
stein. Sup Ct. 
Where defendant offered no psychiatric issue, an 


order compelling him to submit to psychiatric ex- 
amination. including discussion of the alleged 
criminal act if the doctor believed such discussion 
necessary, violated his fifth amendment protection 
against self-incrimination. State v. Obstein. Sup Ct. 

Future guide lines with respect to psychiatric exam- 
ination set forth. State v. Obstein. Sup Ct. 

A warrant which contains a valid command to search 
a dwelling and also an invalid blanket command 
to search ail persons found there is not void ab 
initio, and the invalid portion may be treated as 


mere: surplus. State v. Masco State v. Dalton. 
App Div. 
A telephone is “bookmaking paraphernalia’, so that 


police acting under a warrant containing such a 
description may lawfully receive incoming tele- 
phone cails as part of their search for evidence. 
State v. Masco / State v. Dalton. App Div. 

The Wade line of cases is not applicable to a con- 
frontation taking place in the course of an on-the- 
spot, general, street investigation of a complaint of 
suspicious activity rather than of a complaint 
charging defendant with a specific crime. State v. 
Satterfield. App Div. 

It was prejudicial error to permit the Prosecutor to 
cross examine two State witnesses in the presence 
of the jury. where the Court and Prosecutor had 
been informed prior to trial that they intended to 
recant their previous statements, and where the 
cross examination involved leading questions 
which suggested to the jury that the witnesses had 
previously incriminated the defendant. State v. 
Cullen. App Div. 

Where the Prosecutor has reason to believe a witness 
will claim the privilege against self incrimination, 
he should ask him whether he intends to do so be- 
fore calling him to testify in the presence of the 
jury, and he should not be permitted to continue 
the questioning once it is clear that the witness 
actually does intend to use the privilege. State v. 
Cullen. App. Div. 

Although Federal indictments charging violation of 
Wagering Tax Laws were dismissed, evidence seiz- 
ed by Federal authorities pursuant to search war- 
wants asserting violation “of the Wagering Tax 
Laws and turned over to Prosecutor may be used 
in State prosecution for violation of gambling laws. 
State v. Boiardo, et als. Law Div. 
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Criminal Law, Cont’d 

The Massiah and Green rule barring admission of 
statements made by a defendant without the assist- 
ance of counsel does not extend to statements made 
before any indictment. State v. Phillips. App Div. 

The Miranda rule does not bar admission of state- 
ments made by defendant without counsel where 
he was fully informed of his Miranda rights and 
voluntarily, knowingly and intelligently waived 
them and gave the statements. State v. Phillips. 
App Div. .. 

A defendant may be indicted under either N.J.S. 
2A:134-1 or N.J.S. 2A:139-3 for receiving a stolen 
automobile. State v. Layton. App Div. 

The Disorderly Persons Act (N.J.S. 2A:170-1) does 
not create an impermissible presumption of guilt 
nor is it void for vagueness. State v. Zito. App Div. 

Materials which are being transported in automobile 
and are believed to be obscene by investigating 
officer may be seized without officer having first 
obtained judicial determination of their obscenity. 
State v. Bongiorno. Law Div. d 


CROSS EXAMINATION 

Although not prejudiced on facts here, it was error 
to permit cross examination of a medical expert on 
writings of his which were published in “Mens” 
magazines since that was not relevant to his cred- 
ibility or qualifications. Graf et al v. Folarno. App 
Div. 

A witness may be cross-examined on question of her 
chronic alcoholism for the sole purpose of affecting 
her credibility. State v. Franklin. Sup Ct. 


CURATIVE INSTRUCTION 
Held, on the facts, the trial court’s cautionary in- 
structions to the jury where adequate to protect 
defendant from any possible prejudice by the ad- 
mission of the evidence in question. State v. 
McKiniay. App Div. ‘ 


STODY 
> willing father of an illegitimate child should 
ve a ris ght to custody if it is in the best interests 
»f the child, particularly where the mother has 
“pap the child to an agency for adoption. 
: Guardians ship of C. Juv. & Dom. Rel. Ct. 
agree of an illegitimate child has standing to 
oppose the petition for guardianship filed by the 
Bureau of Children’s Service pursuant to N.J.S.A. 
30:4C-15'c), re: Guardianship of C. Juv. & Dom. 
Rel. Ct. 








-goig 
SS 


T. v. H p Pisa Div. 


cy PRES 
Once the doctrine of cy pres has been applied the 
exact terms of the trust will not be revived when 
changed circumstances make it possible to effect 
he testator’s original specific charitable purpose. 
Township of Cinnaminson et al v. First Camden 
Nat. Bank & Trust Co. et al. Chan Div. 


DAMAGES 
Erroneous exclusion of proof of loss of future earn- 
ings which precludes jury from considering a sub- 
stantial component of plaintiff's damages, together 
with a low jury award, entitles plaintiff to new 
trial as to damages. Green v. Buck. App Div. 

Where the defendant's infringement was done under 
a lawyer's advice that it was legal and caused 
plaintiff no actual loss, an injunction and an award 
of counsel fees were sufficient remedy and deter- 
rent and the defendant need not account for all 
profits it made during the period of infringement. 
Red Devil Tools v. Tip Top Brush. Sup Ct. 

The recent Supreme Court holding that a wife may 
recover for her medical expenses under some cir- 
cumstances does not apply to matters already con- 
cluded by judgment or settlement. Graf et al v. 
Forlarno. App Div. 

When plaintiff establishes a prima facie case of as- 
sault and battery which would justify an award of 
punitive damages, plaintiff may cross-examine de- 
fendant as to his net worth. Derowski v. Zaremba. 
App Div. 

Suggests Limited Absolute Liability Plan In Airline 
Accident Cases. 

Remarriage of widow cannot be considered in miti- 
gation of damages in wrongful death action but 
fact of remarriage, without details, should be re- 
vealed to jury with cautionary instruction that 
they disregard it in their consideration of damages. 
Dubil v. Labate. Sup Ct. 

Where a tort-feasor seeks to limit his liability by 
apportioning damages to successive collisions, the 
burden of proof as to apportionment is on him. 
Hill v. Macomber & Barry. App Div. 

Losses resulting from theft or looting are recoverable 
under N.J.S.A. 2A:48-1, but losses of an intangible 
nature such as losses from business interruption 
and loss of good will are not recoverable. A & B 
v. Newark. Law Div. 


DEATH ACTIONS 

Action under Wrongful Death Act accrues from date 
of decedent’s death and must be instituted within 
two years thereof. Lawlor v. Cloverleaf Memorial 
Park, Inc. Super Ct. Law Div. 

Remarriage of widow cannot be considered in miti- 
gation of damages in wrongful death action but 
fact of remarriage, without details, should be re- 
vealed to jury with cautionary instruction that 
they disregard it in their consideration of damages. 
Dubil v. Labate. Sup Ct. 

Personal representative of deceased husband cannot 
maintain action for wrongful death against sur- 
viving widow who is not only an alleged tortfeasor 
but also the sole heir and next of kin. Glucksman 
as adm. ad litem v. Strelecki & Lawson. Super Ct. 
Law Div. 

A Uniform Federal Maritime Death Act, al Nathan 
Baker 


DECLARATORY JUDGMENTS 

Our courts have jurisdiction to hear an action 
brought by a New Jersey resident to determine the 
validity of a foreign divorce decree where none of 
the parties were New Jersey residents at the time 
of the decree. Meeker v. Meeker, et al. Sup Ct. 

A direct attack on a foreign divorce may be made 
in our courts by a resident of our state. Meeker v. 


Meeker, et al. Sup Ct. 
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DEFENSE OF ANOTHER 
The jury should be instructed to take the reasonable- 
ness of a private citizen’s belief that an officer was 
attacking his niece, without authority and not as 
part of his duty, into account in considering 
charges of assault and battery upon a ne officer. 
State v. Montague. App Div. ; eng 


DENTISTS 
The doctrine of strict liability in tort should not 
apply to a dentist who injures his patient by a 
latently defective hypodermic needle which he 
merely purchased and used. Magrine v. Spector. 
App Div. i ; 


DESCENT AND DISTRIBUTION 
A child born before his parents’ bigamous marriage 
is the legitimate child of both his parents for in- 
heritance purposes. Re: Calogero. Sup Ct. , 
The word “marry” as used in N.J.S. 3A:4-7 embraces 
all ceremonial marriages whether valid or not. Re: 
Calogero. Sup Ct. 


DISCLAIMER 

Without an effective non-waiver agreement an insur- 
er who exercises policy rights exclusively to con- 
trol the handling of a claim against its insured for 
a substantial period after it knows it has a basis 
for denial of coverage will be estopped thereafter 
to disclaim liability, on the policy. Sneed v. Con- 
cord. App Div. oe eee et ie 


DISCOVERY 
Statements of insured’s employees given to its in- 
surer in anticipation of insurer's obligation to de- 
fend insured against a claim by a third party, do 
not fall within the work product exception to 
discovery under R.R. 4:16-2. Empire Mutual v. 
Bar-Mar. Law Div. 
Depositions, permitted in 
tions pursuant to R.R 
fined solely to the issue 
encompass abandonment 
Ritt. Chan Div. 
A medicai doctor specializing in psychiatry does not 
f within the privilege accorded psychologists 
der N.J.S.A. 45:145 Ritt v. Ritt. Chan Div. 
hough a non-statut mited doctor-patient priv- 
sin “Nev vy Jersey, it is unavailable to one 





separate maintenance ac- 
4:98-5, need not be con- 
of finances but may also 
without cause. Ritt v. 












ilege exist 





who has waived the privilege by authorizing the 

doctor to disc] the nformation to an insurance 

> ompan: ly and sey instituting an action. Ritt v. Ritt. 
1an Div. 

The transcript of a municipal court hearing arising 

out of a motor ve > accident is not a “work 


product” and is the subject bie discovery. Dough- 
erty Jr. et al v. Gellenthin et al. Law Div. 

A police chief may testify to the usual procedure 
for preparation of acc t reports and as custod- 
ian of a specific report even though his name was 
not furnished as a witness in answers to interroga- 
tories. Brown v. Mortimer. App Div. 

It was prejudicial error f the trial court to require 
the defendants’ attorney to turn his notes of inter- 
views with a key se witness over to the 
Prosecutor for use in cross examination. State v. 
Montague. App Div. 












te maintenance actions 


Pre-trial discovery in separa 
is limited to financial items alone and this restric- 
tion applies equally to party and non-party wit- 
nesses. Ritt et al v. Ritt. S up et 


> is no justification for 
t's counsel at a pretrial 
y a physician acting on 
Mayberry. Sup Ct. 

timony allowed. U.S. v. 


In normal circumstances 
the exclusion of a defenc 
psychiatric examinatio1 
the State’s behalf. State v 

Discovery of Grand Jury te 
American. U.S.D.C 





lefendant of critical facts 


Concealment by a party d 
supporting a defense of contributory negligence 
until defendant is called as a witness at trial is 


prejudicially unfair i must be prohibited not- 








withstanding defendant's counsel was theretofore 
unaware of such facts. Saia v. Bellizio. App Div. 
DISMISSALL 
The trial court has inherent power to control cases 
trial calendar and to dismiss an indict- 


on its own 


ment if the State without good reason refuses to 
proceed when the case reached for trial; R.R. 
11-3(b) is not exclusive. State v. Slobiski. App 
Div. 
DISORDERLY PERSONS 
The Disorderly Persons Act (N.J.S. 2A:170-1) does 





e presumption of guilt 


not create an impermissibl 
State v. Zito. App Div. 


nor is it void for vaguene 


DIVORCE 
Florida divorce decree must be given full faith and 


credit in New Jersey courts where Florida had 
jurisdiction over the parties and cannot be at- 
tacked on grounds which would not have support- 


ed collateral attack there. Kram v. Kram. App Div. 
Judge Woods Comments On Divorce Law And Fam- 
ily Courts 
Continuous incarceration for two years constitutes 
willful and obstinate desertion. Brady v. Brady. 
Chan Div. 

A wife is entitled to reimbursement from her hus- 
band for one-half the mortgage payments on the 
marital home during the period in which the initial 
order pendente lite made the husband responsible 
for mortgage payments, and for an attorney’s fee 
she incurred during that period to oppose a fore- 
closure action caused by her husband's default in 
mortgage payments, but she is not entitled to any 
reimbursement for mortgage payments she made 
from the support awarded to her under a later 
modified judgment which did not impose the mort- 
gage liability on the husband. Isserlis v. Isserlis. 
Chan Div. 

Where Alabama divorce was granted after plaintiff 
was in Alabama for less than two full days, that 
decree will be held to be null and void and the 
subsequent marriage of tne wife will be annulled. 
McLean v. Grabowski. Chan Div. 

Doctrine of election of remedies does not prevent 
plaintiff who obtained divorce from bed and board 
on the ground of extreme cruelty from obtaining 
a later absolute divorce on the same ground with- 
out reproving the cruelty. Raab v. Raab. Chan Div. 

Prior proceedings in Juvenile and Domestic Relations 
Court finding the plaintiff in the case at bar guilty 
of desertion are not res judicata such as would bar 
plaintiff's subsequent divorce action. Russell v. 


Russell. Chan Div. ..>- 
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In a judgment of dismissal predicated on a reconcil- 
iation there can be no reservation of an uncollected 
counsel fee. Wilson v. Wilson. Chan Div. 

To be entitled to vacation of separate maintenance 
judgment, husband’s advances must be made with- 
in two years of the date of desertion and refused. 
Kalynyez v. Kalynyez. Chan Div. .. 

Where an adult son becomes disabled ‘by a mental 
disorder which existed before he reached his ma- 
jority, the wife can compel the divorced husband 
to contribute to the cost of reasonably necessary 
care but the child’s own resources must be used 
first and the wife also must contribute from her 
own resources. Kruvant v. Kruvant. App Div. 

A divorced father’s duty to support an adult son 
disabled by a mental disorder after reaching ma- 
jority can be enforced only in a common law ac- 
tion involving a plenary trial with representation 
for both parents and the child and not in a pro- 
ceeding under N.J.S. 2A:34-23. Kruvant v. Kruvant. 
App Div. 

Federal Court Asserts Right To Try Divorce ‘Matters 

Our courts have jurisdiction to hear an action 
brought by a New Jersey resident to determine 
the validity of a foreign divorce decree where 
none of the parties were New Jersey residents at 
the time of the decree. Meeker v. Meeker et al. 
Sup Ct. i 

A direct attack on a foreign ‘div orce may be made in 
our courts by a resident of our state. Meeker v. 
Meeker et al. Sup Ct. 

Except where both parties are guilty of uncondoned 
adultery, the court has discretion not to apply the 
doctrine of recrimination. X. v. Y. Chan Div. 

Where husband’s domicile remains in New Jersey 
wife may secure jurisdiction over him in action to 
enjoin his obtaining Nevada divorce by serving 
him with process by registered mail in Nevada. 
Foris v. Foris. Chan Div. Bene 

DOMESTIC RELATIONS 

Judge Woods Comments On Divorce Law And Fam- 

ily Courts 
DOMICILE 

Held on the unique facts presented, decedent who 
was incompetent by reason of senility when she 
departed New York and who died in a nursing 
home in New Jersey had acquired a New Jersey 
domicile by operation of law. Re: Gillmore. App 
Div. Marrs 

DRUNKEN DRIVING TESTS 

Reading paragraph 20 of form entitled “Police Re- 
port of Refusal to Submit to Breath Alcohol Deter- 
mination Test” to a driver is a clear and effective 
communication of 2 request to take the test where 
facts do not indicate he was too intoxicated or 
disabled to understand what was read to him. 
Sidler v. Strelecki. App Div. 

Results of blood test taken without defendant’s ex- 
press consent to determine the content of alcohol 
in his blood are evidential. State v. Tolbert. Co Ct. 

DUE PROCESS 

Service by registered mail to the out of state defend- 
ant’s insurance carrier did not violate due process 
since plaintiff had suffered injuries in New Jersey, 
public policy favors keeping non-residents subject 
to suit for accidents occurring in New Jersey, de- 
fendant escaped service only by violating obliga- 
tion to inform New York authorities of his change 
of address, and he could have obtained actual not- 
ice by reporting that change or making inquiries of 
his insurance carrier. Rudikoff v. Byrne et al. Law 
Div. 

The question of vagueness in the definition of “law- 
ful justification” is not presented when defendants 
had notice of the criminal nature of their acts. 
State v. Moretti and Schmidt. Sup Ct. 


EDUCATION 

The interpretation placed upon N.J.S.A. 18:8-17(3) 
by administrative officials prior to the 1965 amend- 
ment conformed to the legislative intent and must 
be upheld even though another construction might 
produce a more equitable result in most cases. 
Borough of Matawan v. Monmouth Co Board of Ed. 
Sup Ct. 

Where teacher was not yet acquired tenure, Board 
of Education can terminate employment without 
notice so as to bar tenure although compliance 
with 60 day notice provision in contract would 
have permitted teacher to obtain tenure prior to 
such discharge. Canfield v. Bd of Ed. of Pine Hill. 
Sup Ct. 

Where School Board members are sued for libel as 
result of their passage of resolution at a regular 
meeting, they are entitled to have Board funds 
used to pay for their defense, although resolution 
was invalid because it exceeded Board’s authority. 
Errington v. Mansfield Tp Bd of Ed. App Div. 

Members of a Board of Education are not entitled to 
have their legal fees paid by the Board in an ac- 
tion in which they intervene to serve their own 
interests, nor in an action based on an act not 
arising out of and in the course of their duties as 
Board members. Errington v. Mansfield Tp Bd of 
Ed. App Div. 

A local school district may not raise its “local 
share” under the school building aid law by issuing 
bonds in lieu of taxation. City of Bayonne et al v. 
Carl L. Marburger. App Div. 

Local governing body may not make arbitrary cuts 
in school board budget. Bd of Ed v. Cliffside Pk. 
App Div. 

The New Jersey Educational Facilities Authority 
law, N.J.S.A. 18A:72A-1, et seq., is constitutional 
with respect to public and private non-sectarian 
institutions of higher education. Clayton et al v. 
Kervick. Sup Ct. 

Whether the law is valid with respect to programs 
for private-sectarian institutions of higher educa- 
tion not decided. Clayton et al v. Kervick. Sup Ct. 


"ELECTION OF REMEDIES 


Doctrine of election of remedies does not prevent 
plaintiff who obtained divorce from bed and board 
on the ground of extreme cruelty from obtaining a 
later absolute divorce on the same ground without 
reproving the cruelty. Raab v. Raab. Chan Div. 

Prosecution of Workmen’s Compensation claim to 
judgment bars subsequent action under Long- 
shoremen’s and Harborworkers’ Compensation Act. 
Windrem v. Bethlehem. U.S.D.C 
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ELECTIONS 

Where there are two or more groups of state candi- 
dates who have not affiliated with county candi- 
dates they are entitled, as units, to a drawing for 
position on the ballot as among themselves, but 
not as against those affiliated with county candi- 
dates. Moskowitz v. Grogan. App Div. ... 

An e.ection may not be voided merely on a showing 
that the successful candidate’s majority was small- 
er than the number of illegal votes cast, without 
any attempt by the contestant to show for whom 
the illegal votes were cast. Mettler v. Murphy. 
App Div. 

Where clerk cannot determine which of two recall 
positions were filed first he may position candi- 
date’s names on ballot in any reasonable manner. 
Stone et al v. Wyckoff et al. App Div. 

Where signers of recall petition cannot comply with 
requirement that they specify residence address 
giving street and house number, because town has 
no street numbers, they must at least specify name 
of street where they live. Stone et al v. Wyckoff 
et al. App Div. 

Clerk may not reject signatures to recall petition 
merely because he. cannot read them where there 
is no proof the signatures are not those of regis- 
tered voters. Stone et al v. Wyckoff et al. App. Div. 

When two or more offices identical even as to ex- 
piration date are involved in a recall election, all 
of the contestants shall be deemed to be candidates 
for all such offices. Grubb v. Wyckoff. Sup Ct. 

An incumbent on the recall election may run to suc- 
ceed himself if a plurality vote suffices for election 
to the unexpired term-and may run with respect 
to all potential vacancies. Grubb v. — ste 
Ct. 


EMERGENCY VEHICLES 

The operator of an emergency vehicle must exercise 
such reasonable care to prevent injury or damage 
to others as is commensurate with the attendant 
circumstances. Finderne Engine Co. v. ~— 
Trucking Co. App Div. 

Held, under the circumstances, jury charge with re- 
spect to standard of care required of operator of 
emergency vehicle was not prejudicial. Finderne 
Engine Co. v. Morgan Trucking Co. App Div. 


EMPLOYER AND EMPLOYEE 
An employer is not liable, under an individual con- 
tract, for lost wages when the employee's actions 
showed that he was unwilling to work during a 
strike and he was not repulsed by the ee 
Mossberg v. Standard Oil. Law Div. : 


EQUITY 

Although husband and wife had engaged in premar- 
ital intercourse, annullment may be granted where 
wife concealed from husband at time of marriage 
fact she was pregnant by another man. B. v. B. 
Chan Div. 

Relief can be awarded to a former wrongdoer where 
publie policy is best served by so doing. United 
Stations of N.J. et al v. Kingsley et al. Chan Div. 

Equitable relief is available where literal enforce- 
ment of an installment contract for the sale of real 
estate would be unconscionable. Housing Author- 
ity v. Warwick. App Div. 

A construction lender who advances money to a 
speculative undercapitalized developer, does not 
thereby owe a duty to subcontractor or material- 
men to see that the owner or contractor properly 
disburses the funds. First National State Bank v. 
Carlyle House, Inc. Chan Div. 

Although loan violated the New Jersey Secondary 
Mortgage Act, borrower was not entitled to cancel- 
lation of the mortgage unless he repaid $500.00 
commission which the original lender had returned 
to him. HIMC Investment Co. v. Siciliano et ux. 
Super Ct. Law Div. 


ERROR 
Held, under the circumstances, the failure of the 
trial judge to instruct the jury on the definition of 
the crime constituted plain error. State v. Schenk. 
App Div. s eae : 


ESTATES 

Where proximate cause of death was condition for 
which decedent was treated at hospital, services 
were rendered during his last illness under 
N.J.S.A. 3A:24-2 although a three month period 
passed. In Re Estate of Carpentiero. Middlesex Co. 

A State Custodial Statute, such as N.J.S. 3A:25-10, is 
valid only to the extent that shares of foreign 
beneficiaries may be ordered deposited in court 
when transmission is prohibited by the federal 
government or where it is clear that receipt or use 
is forbidden or made impossible by the laws of 
the beneficiary's country to be ascertained by “a 
routine reading of foreign laws.” In Re Kish. Sup 
ct: : a. 

County court should conduct a hearing to determine 
decedent’s domicile at death in passing on a peti- 
tion to revoke letters testamentary issued by sur- 
rogate on the basis of alleged domicile. In Re Kort- 
vellessy. App Div. 

The Surrogate has no jurisdiction to probate the will 
of a non-resident; probate must be in the County 
or Superior Court. In Re Kortvellessy. App Div. 

Where testamentary gift conditioned vesting on ben- 
eficiary’s surviving to receive it, there was no 
lapse where mechanics for transmission were in 
actual course of operation by the initiative of the 
executrix well before beneficiary’s death. In Re 
Estate of Dunning. App Div. 

Whether, absent a clear indication of intention, con- 
structive receipt by a conditional donee will be 
adjudicated short of the 18-month statutory period 
merely for the reason that the estate was, or 
should have been, ready for distribution prior to 
donee’s death not decided. In Re Estate of Dunn- 
ing. App Div. 

Failure of executor to dispute claim against estate 
within three months after its presentation does 
not render it incontestable by him at a later date. 
Gordon v. Robinson. App Div. ........ 


ESTOPPEL 
The mere filing of a partnership name certificate 
without thereafter filing a formal dissolution cer- 
tificate does not impose liability by estoppel on one 
of the named partners to a creditor who, without 


, knowledge of the business name certificate, ex- 
* tended credit to the other partner after the part- 
nérship was in fact dissolved. Reisen Lumber v. 
Millwork Co. v. Simonelli. Law Div. 

A municipality is not estopped by reason of the issu- 
ance to defendant of a building permit for a stable 
and a license for keeping a horse from prosecuting 
defendant for violation of the zoning ordinance. 
State (Township of Edison) v. Seich. County Ct... 

An insurer may be estopped to deny its policy does 
not cover a eis loss. Haar v. Alistate Ins. Co. 
App Div. 

Insurance Company’ s settlement of death “action 
against its insured does not preclude insured from 
prosecuting later action for property damage even 
where the settlement takes the form of a consent 
judgment and filing of a warrant for satisfaction 
thereof. Humbie Oil v. Church. App Div. 

Failure of plaintifis to institute suit within 12 months 
period established in insurance policy is a defense 
to their claim and settiement negotiations during 
the period did not constitute waiver or estoppel. 
Warren, et al v. Employers’ Fire Ins. Co. App Div. 

Where a building has been completed in violation of 
zoning restrictions, the question of estoppel and 
relative hardship must be decided by the court and 
not by the board of adjustment. Branagan et al v. 
Schettino et al. App Div. 

Held, on facis, defendants are estopped by their con- 
duct from asserting N.J.S. 2A: 50-10 as an affirm- 
ative defense in a suit by a junior mortgagee in- 
stituted for deficiency after the lien had been ex- 
tinguished by the foreclosure of a prior mortgage. 
110-112 Van Wagenen Avenue Company v. Julian. 
App Div. 

A construction lender who advances money to a 
speculative undercapitalized developer, does not 
thereby owe a duty to subcontractors or material- 
men to see that the owner or contractor properly 
disburses the funds. First National State Bank v. 
Carlyle House, Inc. Chan Div. 

Where claimant had 25 days before running of stat- 
ute to seek relief from alleged restraint against 
action on its claim, failure to do so mitigates 
against plea that equity entitles it to relief on its 
claim after running of statute. March v. Dalton. 
App Div. 

Held, on facts, the municipality is estopped from re- 
fusing to renew a billiard parlor license because of 
noncompliance of the premises with the physical 
requirements of the ordinance. Tillberg v. Kearny. 
Law Div. 

A party will not be held estopped by his negligence 
in failing to read a contract before signing same 
from alleging fraud in the procurement of the con- 
tract where such holding would permit the courts 
to be used as instruments of inequity and injustice. 
Toker v. Perl. Law Div. 


ETHICS 

An attorney can properly advise his client as to the 
requirements for divorce in other states, that he 
might be bound by a judgment in such action, and 
may, if the client voluntarily decides to proceed 
with such action, suggest the name of a reputable 
attorney in such other state, but should then term- 
inate the attorney client relationship. Re: F. 
Sup Ct. 

An attorney should not seek to procure an untrue 
acceptance of service for a foreign divorce action. 
Re: F. For Passaic County Ethics Comm. Sup Ct. 

An attorney must withdraw from a case where he 
had represented both driver and passenger to 
avoid conflict of interest, but may furnish a suc- 
cessor attorney with the results of his investiga- 
tion and discovery and be compensated for it ona 
time basis within the limits of Canon 34. Weinberg 
v. Underwood. Essex C. C. Law Div. 

Propriety of interviewing jurors after trial. Canons 
5, 12, 23 and 29 

In observing the admonition of Canon 6 to avoid the 
representation of conflicting interests, the lawyer 
must have in mind not only the avoidance of a re- 
lation which will obviously and presently involve 
the duty to contend for one client what his duty to 
the other presently requires him to oppose, but 
also the probability or possibility that such a situa- 
tion will develop. In re K. App Div. 


EVIDENCE 
Testimony by a defendant in a criminal case as to 
his age, marriage, employment, and honorable dis- 
charge from the Army does not constitute “char- 
acter evidence” supporting an instruction to the 
jury on the improbability of defendant having 
done the act charged. State v. Reeves. Sup Ct. 

Held, on the facts, the trial court’s cautionary in- 
structions to the jury were adequate to protect 
defendant from any possible prejudice by the ad- 
mission of the evidence in question. State v. 
McKinley. App Div. 

Mere incompetency to testify does not bar an out- 
of-court identification by the victim of the crime. 
State v. Simmons. App Div. 

An out-of-court identification of her alleged ravisher 
by the victim may be admissible as a link in the 
chain of circumstantial evidence eee the 
defendant. State v. Simmons. App D 

Duty of The Prosecutor To Disclose pehaneen Fav- 
orable To The Defendant 

In establishing chain of possession of real evidence 
it suffices if there is reasonable probability that 
the evidence is in substantially the same condition 
as when the crime was committed. State v. Brown. 
App Div. 

The voiceprint technique in voice identification and 
the equipment producing the print does not pres- 
ently have sufficient general scientific acceptance 
as to accuracy and reliability to render any identi- 
fication opinion resulting therefrom admissible in 
evidence. State v. Gary. Law Div. 

Where proof of a defendant's offenses against others 
was properly admitted on the issue of credibility 
of another witness, it was not prejudicial error to 
tell the jury that the evidence could also be con- 
sidered upon the issue of intent. State v. Mulero. 
Sup Ct. 

There are situations in which offenses against others, 
although they may not be shown to prove the 
defendant committed the act charged, may be used, 
if it should be found that he was the actor, to 
evidence the intent with which he did the act or 
to negative the existence of an innocent intent. 
State v. Mulero. Sup Ct. Pra ay Poeddi e) 
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There is no distinction between the improper admis- 
sion of physical tangible objects which have been 
unlawfully seized by the police and oral testimony 
concerning the seizure of such objects. State v. 
Wade. App Div. 

The doctrine of conversational completeness which 
permits a party to elicit the balance of a conversa- 
tion where an adverse party has “opened the door” 
by eliciting part of it is inapplicable where two 
separate conversations are involved differing in 
time, place, parties and subject matter. State v. 
Wade. App Div. 

Testimony as to the skid marks left by vehicles is 
relevant not only as to speed but as to the location 
and direction of the vehicles and the reaction of 
the drivers; except testimony as to their signific- 
ance is not a prerequisite to the admission of such 
testimony. Nesta v. Meyer. App Div. 

A police officer who is not an engineer and has had 
no special training in assessing the speed of ve- 
hicles from skid marks is not qualified as an ex- 
pert on that subject. Nesta v. Meyer. App Div. 

When plaintiff establishes a prima facie case of as- 
sault and battery which would justify an award of 
punitive damages, plaintiff may cross-examine de- 
defendant as to his net worth. Derowski v. Zar- 
emba. App Div. 

Resuits of blood test taken without defendant’s 
express consent to determine the content of alcohol 


Evic¢ 
Hi 


in his blood are evidential. State v. Tolbert. Co Ct. 3 


Statements in hospital record that death was caused 
by a beating with a club are hearsay and not ad- 
missible as business records. State v. Gardner. 
Sup Ct. 

Evidence of sexual misconduct by the defendant 
was admissible in spite of the danger of undue 
prejudice where a foundation had been laid by 
her admission of intimacies and argument with the 
decedent on the night of his death concerning 
them, as well as testimony of statements by the 
defendant of loathing for the decedent, and such 
evidence would rebut the claim of self defense. 
State v. Seefeldt. Sup Ct. 

A police report of a motor vehicle accident is ad- 
missible in evidence as a business record if the 
requirements of Evidence Rule 63/13) are satisfied. 
Brown v. Mortimer. App Div. 

Defendant’s self-serving statement at scene of ac- 
cident was not admissible under “spontaneous de- 
claration” exception to the hearsay rule as it was 


a mere narration of past events. Rogalsky v. Ply- 
mouth Homes, Inc. >App Div. 
Error on facts to permit police officer to express his 
’ Rog- 


opinion as to “approximate point of impact.’ 
alsky v. Plymouth Homes, Inc. App Div. 

Police report was not, on facts, admissible as “past 
recollection recorded” or “business record.” Rog- 
alsky v. Plymouth Homes Inc. App Div. 

Trial court rulings restricting cross examination and 
the use of corroborative evidence unduly restricted 
defendant's attempt to show bias against him on 
the part of a Newark police detective who was 
principal witness for the State. State v. Smith. 
App Div. 

Exclusions of evidence and restriction of defendant’s 
cross-examination of plaintiff's principal expert 
witness had cumulative effect of unduly prejudic- 
ing defendant's case so as to require reversal and 
new trial. State v. Azzolina. App Div. 

Evidence of prior similar sales bearing on the per 
se value of the parcel taken is properly admissible, 
one of the measures of damages being the value of 
the piece taken plus the diminution of the value 
of the remainder as a result of the taking. State 
v. Azzolina. App Div. 

Expert testimony with respect to prior similar sales 
need not be based upon original lease; it may be 
based upon a copy. State v. Azzolina. App Div. 

Court should take liberal approach in determining 
admissibility of the sales evidence where parcel 
taken is small piece with highway frontage and 
there are few transactions available involving 
small highway parcels in the proximate area. State 
v. Azzolina. App Div. 

Pay and work records of defendant's employer 
should be admitted as “business entries.” State v. 
Orlando. App Div. 

It was prejudicial error for the trial court to require 
the defendants’ attorney to turn his notes of inter- 
views with a key defense witness over to the Pros- 
ecutor for use in cross examination. State v. Mon- 
tague. App Div. 

More than personal opinion of a medical witness is 
necessary to establish standard of accepted medical 
practice. Fernandez v. Baruch. Sup Ct. 

Expert testimony must relate to generally acceptable 
standards. Fernandez v. Baruch. Sup Ct. 

Proofs failed to produce evidence upon which jury 
could find that concensus of medical opinion re- 
quired defendant doctors to envision plaintiff's 
decedent's suicidal potential merely because he 
had exhibited violent tendencies toward others. 
Fernandez v. Baruch. Sup Ct. 

Since it is not necessary to pass on the physician- 
patient privilege and legislative action on this 
question is pending, it would be gratuitous and im- 
polite to consider same. Ritt, et al v. Ritt. Sup Ct. 

Refusal of defendant to sign a written statement, 
acknowledged at the time to be true, until inspec- 
ted by counsel will not prevent its admission as 
evidence. State v. Magee. Sup Ct. 

The average lay witness who is familiar with the 
sound of a moving automobile may give a general 
characterization of the vehicle’s speed based solely 
on auditory perception. Pierson v. Frederickson 
App Div. 

Court did not commit reversible error nor abuse its 
discretion in permitting introduction into evidence 
of a prior crime committed by defendant in 1944 
where several character witnesses testified that 
they knew defendant prior to that time and that 
in their opinion defendant was a man of good 
character. State v. Whittle. Sup Ct. 

What Is Reasonable Medical Certainty?, ‘by John ¢. 
Shepherd 

Statements made by a defendant during ‘the ten day 
period between his apprehension and arraignment 
were voluntarily given and hence admissible 
where defendant was awaré and was repeatedly 
told of his right to remain silent and to have a 
lawyer. State v. Mayberry. Sup Ct. 
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Evidence, Cont’d 

Held, it was neither error nor prejudice to admit 
into evidence a gun identified as similar to but not 
the actual gun used in the killing. State v. May- 
berry. Sup Ct. 

Given unfair prior confrontation for identification, 
the trial judge should determine whether. the State 
can establish by clear and convincing evidence 
that the in-court identifications were based upon 
observations of the suspect other than the out-of- 
court identification. State v. Woodward. App Div. 

An in-court identification should be set aside only if 
the improper out-of-court identification was so 
impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentifica- 
tion. State v. Woodward. App Div. 

Although Federal indictments charging violation of 
Wagering Tax Laws were dismissed, evidence 
seized by Federal authorities pursuant to search 
warrants asserting violation of the Wagering Tax 
Laws and turned over to Prosecutor may be used 
in State prosecution for violation of gambling 
laws. State v. Boiardo, et als. Law Div. 

Affidavits submitted on an application for a prelim- 
inary injunction cannot be considered on final 
hearing where they were not offered in evidence. 
Lopez v. N.J. Bell Telephone Company. Chan Div. 

The Massiah and Green rule barring admission of 
statements made by a defendant without the as- 
sistance of counsel does not extend to statements 
made before any indictment. State v. Phillips. 
App Div. 

The Miranda rule does not bar admission of state- 
ments made by defendant without counsel where 
he was fully informed of his Miranda rights and 
voluntarily, knowingly and intelligently waived 
them and gave the statements. State v. Phillips. 
App. Div. 


EXECUTION 

A judgment creditor levying upon surplus funds 
which had been deposited with the clerk of the 
court following a mortgage foreclosure sale is not 
entitled to equitable priority over other judgment 
creditors. Western v. Goodman. Chan Div. 

Distribution of surplus moneys should be made in 
accordance with the priorities existing when the 
funds were deposited by the sheriff with the clerk 
of the court. Western Savings Fund Society of 
Philadelphia v. Goodman. Chan Div. 

NJ.S.A. 2A:17-39 does not contemplate that a party 
should be rewarded by causing a levy to be made 
after judgment creditors already have initiated 
proceedings to obtain distribution of surplus funds 
Western Savings Fund Society of Philadelphia v. 
Goodman. Chan Div. 


EXONERATION 

Where a valid agreement is entered into between 
an employer and a third person, exculpating the 
former from liability to the latter for ordinary 
negligence, an employee is ordinarily entitled to 
the same exculpation as his employer, even 
though he is not expressly named as a beneficiary 
of such exculpation. Mayfair Fabrics v. Henley. 
Law Div. 


FALSE PRETENSES 
In the absence of proof that the defendant's alleged 
false representation that she was the wife of the 
charge card holder was a material factor upon 
which the store relied in releasing merchandise to 
her, defendant’s motion for acquittal should have 
been granted. State v. Allen. App Div. 


FEDERAL MEDICAL LIENS 
After 6 months from date United States furnished 
medical care to injured person, government can 
start independent action for recovery of value of 
such care although injured person already obtained 
judgment against tortfeasor. U.S. v. Merrigan et al. 
US. Ct 


FEDERAL TAX LIENS 

The Federal Tax Lien, by Martin H. Cowen 

Under 26 U.S.C.A. $6321 et seq, filed federal tax lien 
has priority over secured creditor to funds from 

assigned accounts receivable which did not come 
into existence until after 45 days of such filing. 
Continental Finance v. Cambridge. Law Div. 

Under the statute a security interest arising under a 
commercial transaction financing agreement enter- 
ed into before a tax lien is filed in certain cases is 
protected against federal tax liens only where the 
inventory, accounts receivable, etc., are acquired 
within 45 days of such filing and the federal choate 
test must be met within such 45 day period. Con- 
tinental Finance v. Cambridge. Law Div. 

A jeopardy assessment only creates a lien on prop- 
erty of the taxpayer title to which is still in him 
at the time the jeopardy assessment is made. State 
v. Moriarty, etc. App Div. 


FEDERAL TORT CLAIMS ACT 
Inadequacy of information as to airstrip given by 
radar controller is not actionable where pilot had 
adequate opportunity to observe the strip before 
landing. Wenzel v. U.S. U.S.D.C. 


FEES 
Middlesex County Bar Association Minimum Fee 
Schedule 
Bergen County Bar Ass’n Minimum Fee Schedule 
Cumberland Bar To Discuss New Minimum Fees 
New Sussex County Bar Association Minimum Fee 
Schedule Adopted . 


FINES 
A person remaining in confinement on a prior sent- 
ence is not entitled to monetary credit against a 
fine imposed as part of a subsequent concurrent 
sentence; N.J.S. 2A:166-16 applies only to imprison- 
ment by reason of default in payment of fines or 
costs. Sivolella v. Yeager. App Div. cari 


FORECLOSURE : 

A mortgage which was paid in full when assigned 
cannot be revived for the sole purpose of a fore- 
closure cutting off the junior interest of a judg- 
ment creditor when the assignee seeking fore- 
closure gave no consideration and has no right to 
be subrogated to the position of the first mortgagee, 
and the property has been conveyed and mort- 
gaged again subsequent to the first saaaienciin First 
Federal S & L v. Fink. Chan Div. 
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A judgment creditor levying upon surplus funds 
which had been deposited with the clerk of the 
court following a mortgage foreclosure sale is not 
entitled to equitable priority over other judgment 
creditors. Western v. Goodman. Chan Div. ‘ 

Distribution of surplus moneys should be made in 
accordance with the priority existing when the~- 
funds were deposited by the sheriff with the clerk 
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of the court. Western v. Goodman. Chan Div. ... 719 
N.J.S.A. 2A:17-39 does not contemplate that a party 
should be rewarded by causing a levy to be made 
after judgment creditors already have initiated 
proceedings to obtain distribution of surplus funds. 
Western Savings Fund Society of slenteneeinsiis Vv. 
Goodman. Char. Biv. ..... 5... osc se ve en sens 719 
Dependents of a person in military service may not 
claim the benefits of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940 in a foreclosure action 
where the property was acquired after the com- 
mencement of the period of military service and 
the mortgage which was assumed did not originate 
prior to such period. Elmora S. & L. Assn. v. 
D’Augustino. App Div. ; . 750 
FORGERY 
N.J.S.A. 12A:3-419 creates an absolute right in favor 
of the payees to recover on a draft upon proof that 
it was paid by the drawer-drawee upon forged in- 
dorsements unless the payees were guilty of negli- 
gence which substantially contributed to the forg- 
ery. Gast v. American Casualty Co of Reading Pa. 
App Div. ; ee 
The requirement of N.J.S. 12A:3-406 that the negli- 
gence “substantially contributes” to the making of 
an unauthorized sign -e is necessary to satisfy 
the test of factual causation; it is the equivalent of 
the “substantial factor” test applied in the law of 
negligence generally. Gast v. American Casualty 
Co. of Reading Pa. App Div. 274 
FRAUD 
Judgment in fraud will not be entered even after 
default in a suit on a note though one of the 
grounds for suit is defendant's alleged fraud unless 
plaintiff proves that defe ndant intended the plaintiff 
to rely upon his misrepresentations. Metric Invest- 
ment Inc. v. Pattersor Law Div. 2 
Action in fraud by fin nee company will not lie 
against homeowner who gave false financial state- 
ment to home improvement contractor absent 
proof that statement was given to contractor for 
purpose of influencing ance company. Metric In- 
vestment Co., Inc. v. Patterson. App Div. 463 
A party will not be held estopped by his negligence 
in failing to read a contract before signing same 
from alleging fraud in the procurement of the 
contract where such holding would permit the 
courts to be used as instruments of inequity and 
injustice. Toker v. Perl. Law Div. 799 
GAMBLING 
A person may be found guilty and convicted under 
N.J.S.A. 2A:112-3 where the uncontradicted evi- 
dence is that the place question was a policy 
bank or final dropping place for numbers collected 
elsewhere, though the only activities conducted 
there were the counting, adding up and recording 
of wagers made at other locations. State v. Pur- 
year. Sup Ct. 434 
GAMES OF CHANCE 
A law abiding competitor has standing to seek in- 
junctive relief against violators of N.J.S.A. 56:6-2 
(f) which prohibits retail dealers from using 
games of chance in connection with the sale of 
motor fuels. United Stations of N.J. et al v. Kings- 
ley et al. Chan Div. 249 
Whether giveaway contests conducted by major oil 
companies are in violation of N.J.S.A. 56:6-2(f), 
held for plenary hearing. United Stations of N.J. 
et al v. Kingsley et al. Chan Div. 249 
Giveaway contests conducted by major oil companies 
and their retail service stations are violative of 
N.J.S.A. 56: 6-2(f) despi te the “no purchase neces- 
sary” feature. United Stations, et al v. Getty Oil, 
et al Chan Div. 573 
The ban on “games of chance” at retail gasoline sta- 
tions is neither discriminatory nor an unreasonable 
exercise of the police power. United Stations, et al 
v. Getty Oil, et al. Chan Div. . 573 
GAMING 
It is not necessary under the “gaming” or crimes 
statutes that the element of skill or judgment be 
totally lacking in order for a “pool” or game of 
change to constitute a prohibited lottery it is suf- 
ficient if there is a substantial element of chance 
involved in the game or betting enterprise. State 
v. Steever. App Div. : 702 
GIFTS 
Where title is knowingly taken in both names and 
the wife provides the purchase money, the appro- 
priate presumption is of a gift by the wife to the 
husband of that undivided joint interest in the pro- 
perty which the deed purports to vest in him. 
Trotta v. Trotta. App Div. . 750 
GRAND JURY 
Where Grand Jury is presented only with testimony 
of person who is stranger to the crime and can tell 
the inquest nothing about it, resulting indictment 
may be quashed. State v. Chandler. Essex Co Ct. 34 


The indictments returned by the Essex County grand 
juries in cases arising from the Newark civil dis- 
turbance of July 1967 were not invalidated by rea- 
son of (1) the loyalty oath of the jurors, (2) the 
lack of a transcript of the grand jury proceedings, 
(3) the conduct of the grand jury in deliberating 
and voting on the indictments, or (4) the composi- 
tion and selection of juries. State v. Smith. Super 


Ct. Law Div. 


GROUP LEGAL SERVICES 
Report On Hearings Of The American Bar Associa- 


tion On Group Legal Services 


GROUP RENTALS 
Although a properly limited ordinance against group 
rentals might be a proper exercise of a municipal- 
ity’s general police power to deal with problems 
such as rowdyism, the Spring Lake Heights and 
Manasquan ordinances are invalid because they go 
“beyond the public need designed to be served and 
unnecessarily regulate otherwise lawful conduct, 
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involve absurd distinctions, and because the mun- 
icipalities have failed to attempt to deal with the 
problems by enforcing other already existing 
police reguiations. Larson et al v. Borough of 
Spring Lake Heights/Kirsch Holding Co. v. Bor- 
ough of Manasquan. Law Div. esp 


GROUPING OF CONTACTS 
Under presently applicable grouping of contacts test, 
New York law regarding liability of owner of 
vehicle for negligence of driver was applicable in 
action brought in New Jersey by the Admr. ad 
Pros. of a New York resident against the New York 
owner of a New York registered vehicle where the 
New York courts have construed the law so as to 
have an extraterritorial effect. Maffatone v. Wood- 
son & Panzarino. App Div. ar: 
Where parties were domiciled in N.J., car was lic- 
ensed in N.J., and insurance was written and rated 
in N.J., but parties were students in Filia. where 
accident occurred, Fla. guest statute does not bar 
claims of passengers eunieats host. Mullane v. Sta- 
vola. App Div. LINES e ee 


GUNS 
The “Gun Control Law” (L. 1966, c. 60) is constitu- 
tionally regulatory, with the proper provisions for 
appeal, and not ene Burton v. Sills. Law 
13 Nee eee ore eure ry ta eter 

The “Gun Control Law” (L. 1966, €. 60) is a proper 
and reasonable exercise of the State’s police pow- 
ers and does not infringe upon any individual’s 
constitutional rights. Burton v. Sills. App Div. 

Statutory presumption of possession of firearm by all 
persons occupying vehicle in which it is found is 
constitutional. State v. Humphreys. App Div. 

It is not plain error to charge the jury in the language 
of the statute creating a presumption of possession 
by all persons occupying a vehicle in which a fire- 
arm is found. State v. Humphreys. App Div. 

The wearing of a loaded firearm completely exposed 
and available to the reach of any person in the 
immediate vicinity of the wearer in a public bar 
in the early hours of the morning is grounds for 
revocation of a permit to carry a weapon. State 
v. Neumann. Law Div. 

A permit to carry a weapon issued for the limited 
purpose expressed in the application does not en- 
compass carrying the weapon all over the State 
at all hours. State v. Neumann. Law Div. 

Violation of the self-imposed condition as to “need” 
expressed in the application is grounds for revok- 
ing a permit to carry a weapon. State v. Neumann. 
Law Div. ? 

HABEAS CORPUS 

A parolee has standing to prosecute a petition for 
habeas corpus. Gainer v. N.J. U.S.D.C. 

Denial of a petition for habeas corpus is justified 
only where it appears defendant deliberately by- 
passed procedural safeguards. Gainer v. NJ. 
U.S.D.C. ; 

Habeas corpus will lie to obtain release of service- 
man illegally and improperly inducted by reason 
of draft board’s misinterpretation of regulations 
and failure to properly advise draftee of his ap- 
peal rights. Striker v. Resor. U.S.D.C. 

Habeas corpus in the Federal Court will not lie until 
the petitioner has exhausted his State remedies by 
either an unsuccessful appeal or by application for 
post conviction relief. Hundley v. Pinto. U.S.D.C. 

Petition for habeas corpus on ground of undue delay 
in trial of indictments is premature in advance of 
trial. Matzner v. Davenport. U.S.D.C. ; ' 

Delay in trial occasioned by conduct of petitioner’s 
attorney is no ground for habeas corpus. Matzner 
v. Davenport. U.S.D.C. , 


HIGHWAYS 
No legislative authorization of a route alignment is 
needed for interstate highways established under 
the Federal Aid Highway Act. Township of — 
well et al v. Goldberg et al . App Div. 


HOMICIDE 
Jury in a murder trial may find defendant guilty of 
atrocious assault and battery where reasonable 
doubt might exist whether defendant’s attack on 
victim was the proximate cause of death. State v. 
Zelichowski. Sup Ct. 


HUSBAND AND WIFE 
Order of Domestic Relations Court requiring hus- 
band’s salary to be turned over to probation de- 
partment which would decide how much of it 
would be used for support of family. was illegal. 
Plath v. Plath. App Div. 

Divorce decree finding wife at fault does not operate 
retroactively to discharge arrears due wife for 
support under pre-existing order of Juvenile and 
Domestic Relations Court. Ogden v. Ogden. Juv & 
Dom Rel Ct. 

Divorced wife who received custody of infant child 
may proceed with action as guardian ad litem and 
in her own right for injuries to child, loss of ser- 
vices and medical expenses provided husband’s in- 
terest in recovery of medical expenses incurred or 
to be incurred by him is adequately an 
Jacobs v. Jacobs. App Div. : 

Where title is knowingly taken in both names and 
the wife provides the purchase money, the appro- 
priate presumption is of a gift by the wife to the 
husband of that undivided joint interest in the 
property which the deed doesnt to vest in him. 
Trotta v. Trotta. App Div. — eras 


IDENTIFICATION 

Given an unfair prior confrontation for identification, 
the trial judge should determine whether the State 
can establish by clear and convincing evidence 
that the in-court identifications were based upon 
observations of the suspect other than the out-of- 
court identification. State v. Woodward. App Div. 

An in-court identification should be set aside only if 

’ the improper out-of-court identification was so im- 
permissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentifica- 
tion. State v. Woodward. App Div. 

The Wade line of cases is not applicable to a ‘con- 
frontation taking place in the course of an on-the- 
spot, general, street investigation of a complaint of 
suspicious activity rather than of a complaint 
charging defendant with a specific crime. State v. 
Satterfield. App Div. ............:.....0...0..... 
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IMMUNITY 

State Highway Department, as an arm of the State, 
is not subject to municipal zoning and planning 
ordinances in the purchase of property for high- 
way purposes. Union Bldg. & Const. Co. v. Totowa 
v. Commissioner. Law Div. 

State Court is without jurisdiction of negligence ac- 
tion brought against F.H.A. Gurzo. et al v. Greg- 
ory Park Inc. et al. Law Div. : 

In a tort proceeding against a Board of Education 
for personal injury damages resulting from its al- 
leged negligent failure to safeguard its students 


99 


194 


while being transported in a school bus, ordinary- 


principles of negligence rather than the special 
concept of active wrongdoing should be controlling. 
Jackson v. Hankinson. Sup Ct. 

The Status Of Sovereign Immunity In New Jersey: 
A Proposed Legislative Reform, by Sonia Napoli- 
tano and George J. Kenny 

Immunity from tort liability will not be extended to 
actions between parents and emancipated children 
even though the family is living in one household. 
Weinberg v. Underwood. Essex C.C. Law Div. 

A municipality is immune from tort actions arising 
out of the construction and maintenance of public 
playgrounds and recreational facilities under N.J. 
S.A. 40:9-2. Fahey et al v. Jersey City. Sup Ct. 

“A municipality may be held liable for its failure to 
take precautions required by conditions created by 
its course of action. Ketn, etc. v. County of Hudson. 
App Div. : 


IMPARTIAL EXPERTS 
An appeal to the County Court in a workmen’s com- 
pensation case must be based exclusively on the 
transcript of the record and the testimony below; 

the County Court may not expand the record by 
appointing an impartial medical expert in response 

to a hypothetical question and then determine the 
cause on his testimony. Handleman v. Marwen 
Stores Corp. App Div. 


INCOME TAX 
Payments made by corporate officers in payment of 
corporate loans personally guaranteed by them to 
continue corporate operations and their salaries 
are business bad debts and fully deductible. Strat- 
more v. U.S. U.S.D.C. 


INDICTMENT 

Where Grand Jury is presented only with testimony 
of person who is stranger to the crime and can 
tell the inquest nothing about it, resulting indict- 
ment may be quashed. State v. Chandler. Essex 
Co Ct. 

The indictments returned by the Essex County grand 
juries in cases arising from the Newark civil dis- 
turbance of July 1967 were not invalidated by rea- 
son of (1) the loyalty oath of the jurors, (2) the 
lack of a transcript of the grand jury proceedings, 
(3) the conduct of the grand jury in deliber- 
ating and voting on the indictments, or (4) the 
composition and selection of juries. State v. Smith. 
Super Ct. Law Div. : : 


INHERITANCE TAX 

Residence alone does not provide a valid statutory 
basis for the imposition of New Jersey’s inherit- 
ance tax. In Re Gilmore. App Div. 

The Bureau ruling allowing a deduction for execu- 
tor’s commissions by applying the rate used by the 
court to the value of the taxable property as of the 
date of death is valid. In Re Estate of Arkell. App 
Div. 

Since any increase in the value of the estate subse- 
quent to death is not taxable for inheritance tax 
purposes, the deduction allowed by the Bureau for 
commissions may be less than the commissions al- 
lowed by the court. In Re Estate of Arkell. App 
Div. 


INJUNCTIONS 

State common law gives 4 manufacturer a right to an 
injunction against the deliberate infringing use of 
its trademark even though the other party’s pro- 
duct is not competitive and it also has registered 
the mark under the federal Lanham Act. Red Devil 
Tools v. Tip Top Brush. Sup Ct. 

Where husband's domicile remains in New Jersey 
wife may secure jurisdiction over him in action to 
enjoin his obtaining Nevada divorce by serving 
him with process by registered mail in Nevada. 
Foris v. Foris. Chan Div. 

At final hearing to judicially review the request by 
the Attorney General for discontinuance of a sub- 
scriber’s telephone service, the burden is upon the 
Attorney General to justify his request by admis- 
sible evidence. Lopez v. N.J. Bell Telephone Com- 
pany. Chan Div. 


INSANITY 
It is not against the public policy of this State to 
permit one who has killed while insane subse- 
quently to take a share of the estate of the de- 
ceased or the proceeds of a policy of life insurance 
on the life of the deceased of which the insane 
killer is beneficiary. Campbell v. Ray. Chan Div. 


INSOLVENCY 
The time within which a lien claim must be filed 
under N.J.S.A. 2A:44-91 is not extended by insolv- 
ency of the contractor and cannot be extended ab- 
sent an order effectively restraining the lien claim- 
ant from filing the lien claim within the four 
month period provided. Stavola v. Dario. Chan Div. 


INSTALLMENT SALES 
A coupon charge plan requiring the potential cus- 
tomer to make monthly payments, including inter- 

est, on his account before he makes any purchase 

is usurious, without consideration, and against 
public policy. W. T. Grant Co v. Walsh. Dist Ct. 


INSTRUCTIONS 
A jury should not be instructed that any conviction 
for conspiracy must encompass all defendants, 
rather than any two of them. State v. Carroll. Sup 

Ct. 
Where the evidence raises a question of defendant’s 
intoxication, the jury may properly be instructed 
on the subject of intoxication despite the lack of a 
request to so charge and even though the defend- 
ant never urged his intoxication as a defense. State 
v. Frankland. Sup Ct. 
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Court's gparge which told jury that State’s principal 
witness, an accomplice who implicated the defend- 
ants, would apparently not gain from testifying for 
the State since he had been sentenced as a juvenile 
was reversible error. State v. Dent. Sup Ct. 

Unless it appears that there are witnesses other than 
the defendant available to contradict or deny evi- 
dence inculpating him, comment by the court 
which directs the jury’s attention to the defend- 
ant’s failure to testify is reversible error. State v. 
Dent. Sup Ct. 

There is no requirement that jury be instructed on 
the consequences of a verdict of not guilty by 
reason of insanity. State v. Bell. App Div. 

There is no requirement that jury be instructed on 
the consequences of a verdict of not guilty by rea- 
son of insanity. State v. Bell. App Div. 

Where the State’s thesis on its own case had been 
felony murder but the defense injected premed- 
itated murder by its evidence, a charge on premed- 
itated murder is proper. State v. Mayberry. Sup Ct. 

The broad expression in State v. Donahue regarding 
a special approach toward circumstantial evidence 
has been abandoned and that case should no longer 
be cited; the proper issue is simply whether the 
evidence, viewed in its entirety including the leg- 
itimate inferences therefrom, is sufficient to enable 
a jury to find that the State’s charge had been 
established beyond reasonable doubt. State v. May- 
berry. Sup Ct. 


INSURANCE 

Transfer of the legal title of an automobile by the 
named insured to his son in order to facilitate 
financing did not prevent the named insured from 
being the owner for purposes of a liability policy 
which covered vehicles driven with the consent of 
the owner, where the named insured made all 
payments and retained control of the car. Amer- 
ican v. Muller etc. Chan Div. 

Without an effective non-waiver agreement an insur- 
er who exercises poticy rights exclusively to con- 
trol the handling of a claim against its insured 
for a substantial period after it knows it has a basis 
for denial of coverage will be estopped thereafter 
to disclaiin liability on the policy. Sneed v. Con- 
cord. App Div 

Where policy insured only duly licensed driver, lack 
of license abated coverage. Sneed v. Concord. App 
Div. 

Materia! misrepresentation in application for insur- 
ance will support forfeiture of insured’s rights 
under policy if it is actually and reasonably relied 
on by insurer in issuance of policy. Allstate Ins. 


Co. v. Meloni. App Div. 
Where there is substantial evidence in record to 
support Insurance Commissioner’s determination 


that licensee is unworthy, Commissioner’s ruling 
imposing $500 fine, ordering repayment of money 
belonging to insured, and suspending license pend- 
ing compliance, will be upheld. Re: Parkwood Co. 
et al. App Div. 

Policy extending coverage to the operation of a non- 
owned automobile does not include any non-owned 
automobile but is limited to those covered in the 
policy definition. Cox et al v. Santoro et ai. App 
Div. 

Good faith requires an insurance company to decide 
whether to settle by payment of the policy limit 
or prosecute an appeal from an over-the-policy- 
limit judgment as if no policy limit were applic- 
able. Bowers v. Camden Fire Ins. Assoc. Sup Ct. 

The application of the good faith test must be more 
exacting at the appeal stage of the proceedings 
than before or during trial; from a refusal to 
settle, the facts where the insurer alone can profit 
must point to the probability of a reversal. Bowers 
v. Camden Ins. Assoc. Sup Ct. 

Where an insurance carrier denies coverage by rea- 
son of the alleged failure of the insured to give 
timely notice of the accident, the carrier has the 
burden of persuasion that there was a breach of 
the notice provision and a likelihood of appreci- 
able prejudice. Cooper v. Government Employees 
Ins Co. Sup Ct. 

The insured does not lose the agreed policy protec- 
tion if he omits to give notice because he reason- 
ably and in good faith believes no claim against 
him is contemplated either because the damage is 
trivial or because there is no suggestion in the 
circumstances that he is causally involved. Cooper 
v. Government Employees Ins. Co. Sup Ct. 

If the insured knew only that someone fell outside 
his place of business and had no reason to believe 
a claim would arise against him, the failure of the 
insured to notify his insurer until after he received 
a claim letter from the injured person's attorney 
was not a breach of the policy. Vassilakis v. Glen 
Falls Ins. Co. Sup Ct. 

Injured plaintiff may not proceed directly against 
insurance carrier which issued public liability pol- 
icy to church until plaintiff establishes church's 
negligence and quantum of damages in action 
against church or to which church is a party. Man- 
ukas v. American Ins. Co. App Div. 
he six year period of N.J.S. 2A:14-1 ran from the 
first date on which plaintiff could have sued to 
compei the payment of disability compensation 
under his policy and was not tolled until the 
plaintiff satisfied himself that defendant would 
not pay without suit. Bowler v. Fidelity & Cas. Co. 
of New York. App Div. 

An insurer may be estopped to deny that its policy 
does not cover a particular loss. Harr v. Allstate 
Ins. Co. App Div. ea 

Where judgment against insured exceeded policy 
limits and insurer took unsuccessful appeal, in- 
surer must pay interest which accrued on entire 
judgment while the appeal was pending. Germer 
et al v. Public Service Mut Ins. Co. et al. Law Div. 

Where plaintiff recovered only 14 of its judgment 
from proceeds of defendant’s insurance, subrogee 
of plaintiff's claim for medical expenses could re- 
cover only pro rata share of this recovery. Germer 
et al v. Public Service Mut Ins. Co. et al. Law Div. 

Where policy fixed maximum recovery for bodily 
injury to any one person, the limitation applies to 
the total of both direct and consequential claims 
for damage for injuries to the person. William v. 
State Farm Ins Co. Law Div. 

Failure of insured to disclose medical history ‘of 
treatments for heart condition was material misre- 
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presentation warranting rescission although death 
of insured did not result from heart condition and 
jury found insured did not have a heart condition. 
Johnson v. Metropolitan Life Ins. Co. et al. App 
Div. 

Where there is a practice of backdating policies to 
the date requested in the application, there is im- 
plied authority in the agent to bind the risk, pend- 
ing review of the application by the carrier. Lewis 
v. Travelers Ins. Co. et al. Sup Ct. 

Where a reading of a liability policy, with particular 
attention to its front page, by an “ordinary intelli- 
gent” insured would have led to the realization 
that coverage was 
plumbing operations, 
injuries sustained by others as a result of the ex- 
plosion of a boiler previously installed by the in- 
sured. American Policyholders’ Ins. Co. v. Mec- 
Clinton. Chan Div. 

An insured may collect on a fire insurance policy 
even where the fire caused no pecuniary loss to 
the insured because it had sold the property before 
the fire and the purchaser paid the full purchase 
price after the fire. Wolf v. Home Ins Co. Law Div. 

Under N.J.S.A. 17:36-5.19 every fire policy must in- 
sure to the extent of the actual cash value of the 
property at the time of loss, which is the date of 
the fire, and subsequent collateral events such as 
the sale of the property are not taken into account. 
Wolf v. Home Ins. Co. Law Div. 

Held, on the facts, plaintiff's proofs presented no 
competent evidence of insurance company’s waiver 
of the lapse terms of the policy and hence dismissal 
of suit was proper. Prudential Ins. Co. App Div. 

The loading and unloading clause of an automobile 
liability policy covers negligence in loading or 
unloading the vehicie, including preliminary and 
subsequent measures proximate in time and related 
to its loading or unloading. but does not extend to 
negligent maintenance of the premises where the 
loading or unloading was carried out, such as 
leaving dunnage dangerously near a stairwell. At- 
lantic Mutual Ins. Co. et al v. Richards et al. 
Chan Div. 

A fire insurance company’s right to subrogate where 
there is a standard mortgagee clause is subordinate 
to the right of the mortgagee to collect the full 
amount of its mortgage. First Federal S & L Assn. 
v. Hartford Fire Ins Co. App Div. 

A reinstatement clause conditioned upon payment of 
all premiums previously due on the policy and not 
paid during the period between lapse and rein- 


the carrier is not liable for 


statement is not unfair and should be literally en- 
forced. Feder v. Bankers Natl Life Ins. Co. App 
Div. 


Insurance Company’s settlement of death action 
against its insured does not prec’ ide insured from 
prosecuting later action for property damage even 
where the settlement takes the form of a consent 
judgment and filing of a warrant for satisfaction 
thereof. Humble Oil v. Church. App Div. 

Failure of plaintiffs to institute suit within 12 months 
period established in insurance policy is a defense 
to their claim and settlement negotiations during 
the period did not constitute waiver or estoppel. 
Warren, et al v. Employers’ Fire Ins. Co. App Div. 

Insurer will be relieved from liability if as a result 
of insured’s failure to give prompt notice of suit its 
ability to defend may have been adversely affected 
and effect of delay cannot be cured. Allstate Ins. 
Co. v. Grillon et al. App Div. 

Condition in policy requiring prompt notice of suit 
is applicable to additional insured under automo- 
bile liability policy. Allstate Ins. Co. v. Grilion 
et al. App Div. 

The provisions of N.J.S.A. 17:36-5.16, 
ance binders to 10 days if oral and 60 days if 
written, are not binding on the insured. Restaurant 
Enterprises v. Sussex Mutual, et al. Sup Ct. 

Insurance policies on the business operations and 
property of a New Jersey amuseinent park are 
subject to the State’s power to regulate and to tax 
even though the insurance contracts are made out- 
side the State. Howell v. Rosecliff Realty Co., Inc. 
Sup Ct. 

The words “inception of the loss’ under N.J.S.A. 
17:36-5.20 and the insurance contract mean the 
occurrence of a casualty or event insured against, 
and the prescribed period within which suit on the 
policy must be brought runs from the date of the 
damaging event. Pelose v. Hartford. Super Ct. Law 
Div. 

It is not against the public policy of this State to per- 
mit one who has killed while insane subsequently 
to take a share of the estate of the deceased or the 
proceeds of a policy of life insurance on the life of 
the deceased of which the insane killer is benefic- 
iary. Campbell v. Ray. Chan Div. 

Failure to institute suit for loss under Home Owners 
Policy within 12 months of loss as required by 
policy bars action where insurer disclaimed liabil- 
ity within one month after loss. Staehle v. Amer- 
ican. App Div. 

Ordinarily, limitation period prescribed by policy 
begins to run from date of loss where policy so 
provides. and not from date on which insured 
could first bring action under the policy. Staehle 
v. American. App Div. 

The Keeton-O’Connell Plan Revisited: A Hard Look 

At S.516 (The Waddington Bill), by Daniel Crystal 

An insurer may not assert the equitable ownership 
of another in the building covered by a fire insur- 
ance policy as a defense to a suit on the policy by 
the insured owner-vendor. Wolf v. The Home Ins. 
Co. App Div. 

In a suit for breach of contract by an insured against 
its broker for failure to change coverage of a con- 
tents policy to new location, the alleged contribu- 
tory negligence of the insured in failing to check 
the endorsements to make sure all policies were 
so changed is not a defense. Winans Carter Corp. 
v. Jay & Benisch. Law Div. 

The question of w hether work performed by a con- 
tractor was a “completed operation” within the 
terms of the insurance policy was a factual deter- 
mination to be made by the jury, not by the trial 
judge. West, et al v. MacDonald, et al., etc. App 
Div. 

Plaintiff may settle with and ‘covenant not to sue 
defendant and defendant’s primary insurance car- 
rier while reserving his rights against excess in- 
surer. Deblon v. Beaton, et al. Law Div. ee 


limiting insur- 


not afforded for completed- 
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Insurance, Cont’d 

An insurance policy which clearly states in the “In- 
suring Agreement” that it covers only suits insti- 
tuted during the policy period is not ambiguous 
merely because portions of the policy dealing with 
the limit on the amount of liability and the re- 
quirement of notice of suits do not repeat that re- 
striction. Rotwein, et al v. The General Accident 
Group and Continental Casualty Company. Law 
Div. 

The insurer owes a duty to its insured to treat any 
settlement offer as if it had full coverage for what- 
ever verdict might be recovered, and lack of good 
faith in so doing makes insurer liable for recovery 
over policy limits. Bd of Ed vy. Lumbermens. 
US.D.C. . 

Equity will declare a cancellation of insurance ‘void 
where the reason for the cancellation was non- 
payment of premiums when in fact the premium 
had been collected by the broker whom the insurer 
permitted to deliver policies and make such col- 
lections. Kubeck v. Concord. Chan Div. 


INTEREST 

Practice followed by Savings & Loan Association of 
computing interest on long term mortgages on 
365/360 basis is unlawful. Silverstein et al v. 
Shadow Lawn S & L Assn. Sup Ct. 

Where judgment against insured exceeded policy 
limits and insurer took unsuccessful appeal, in- 
surer must pay interest which accrued on entire 
judgment while the appeal was pending. Germer 
et al v. Public Service Mut Ins. Co. et al. Law Div. 

The power vested in municipalities, N.J.S.A. 54:4- 
to fix a rate of interest on delinquent taxes does 
not apply against the State; the State’s property 

be bur > interest accruing after 
tle. East Orange v. Pal- 
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NTERPLEADER 
he sum held by tl 
,0sited in court as a condition 
pleader jurisdiction. Briscoe v. 


INTERPRETERS 
There is no constitutional right, 
he assistance of a court-appoi! 
ipplement the right to counsel. 
App Div. 
the absence of a specific showing of prejudice, 
t was not error for the trial court to refuse to 
appoint a second translator to facilitate communi- 
cations between a Puerto Rican defendant and his 
trial counsel. State v. Perez. App Div. 


INTERROGATORIES 
on facts, the trial court did not abuse its dis- 
tion in excluding plaintiff's only medical ex- 
t witness from testifying in medical malpractice 
suit although defendant gave no indication until 
he witness was called on the second day of trial 
that defendant would object because the witness’s 
name had been received, by way of letter amend- 
1ent to answers to interrogatories, only five days 
before the scheduled trial date. Gittleman v. Cen- 
ral Jersey Bank and Trust Co. App Div 





ne plaintiff must be de- 
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INTERSTATE COMMERCE 

Interstate carrier is not liable for the tort of an in- 

pendent contractor if the independent contractor 

was not operating his vehicle in interstate com- 
merce for the carrier at the time of the commis- 
sion of the tort. Cox v. Bond Transportation Inc. 
App Div. 

Insurance policies on 





the business operations and 
property of a New Jersey amusement park are 
subject to the State’s power to regulate and to tax 
even though the insurance contracts are made out- 
side the State. Howell v. Rosecliff Realty Co., Inc. 
Sup Ct. 


INTERSTATE DETAINERS 
The purpose of the Interstate Agreement on Detain- 
s Act requires that the adverse consequences of 
oversights by law enforc ials in determin- 
ng the availability of a prisoner to stand trial be 
visited upon the pros os and not upon the 
prisoner. State v. Lippolis. Super Ct. Law Div. 
Under Interstate Agreement on Detainers Act, de- 
fendant is entitled to dismissal even of murder in- 
dictment when State fails to bring him to trial 
within 180 days after his request. State v. Lippolis. 
Super Ct. Law Div 


INTERVENTION 
Application to intervene may be denied where not 
timely. Clarke v. Brown, et al. Super Ct. Law Div. 


INTOXICATION 
Where the evidence raises a question of defendant’s 
intoxication. the jury may properly be instructed 
on the subject of intoxication despite the lack of 
a request to so charge and even though the defend- 
ant never urged his intoxication as a defense. 
State v. Frankland. Sup Ct. 


ISSUE 
In absence of statute contra, the fact of adoption 
does not change a natural child’s status as issue. 
In re Wolf. App Div. 


JUDGMENTS 

Judgment in fraud will not be entered even after 
default in a suit on a note though one of the 
grounds for suit was defendant's alleged fraud un- 
less plaintiff proves that defendant intended the 
plaintiff to rely upon his misrepresentations. Met- 
ric Investment Inc. v. Patterson. Law Div. 

Relief from Chancery Decree based on “stranger to 
adoption” rule will be granted in light of In re 
Coe where estate is undistributed, and adoptee 
was a minor at time of earlier decree. Re: Corpy. 
Chan Div. . 

Change in law resulting from judicial decision will 
be given retroactive effect where it- advances the 
purposes of the new rule to do so. potash v. 
Traver et al. Chan Div. Se oe ; 
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JUDICIAL NOTICE 
Judicial notice is not to be taken of the existence of 
riots in the City of Newark in July of 1967 in 
determining claims under N.J.S.A. 2A:48-1. A & B 

v. Newark. Law Div. 


JURIES 
Propriety of Interviewing Jurors After Trial. Canons~ 
5, 12, 23 and 29 
The test used in New Jersey for excluding venire- 
men for cause in capital cases does not deprive a 
defendant of the right to a fair jury under the 
Standards set forth in Witherspoon vy. Illinois. 
State v. Mathis. Sup Ct. 
Post Verdict Interrogation Of Jurors, by Harold x 
Reynolds 


JURISDICTION 
An equitable claim, offered to avoid a separate de- 
fense, is within the jurisdiction of the District 
Court and should be determined there. Citizens v. 
Brierly. App Div. 

If a District Court is 
portion of the case, 


without jurisdiction to hear a 
e court should not undertake 





a piecemeal determination but should transfer the 
matter for a complete determination. Citizens v. 
Brierly. App Div. 


Civilian residents of a federal enclave are entitled to 
receive the benefits of state welfare legislation. 
Co. of Burlington v. McCorkle. Law Div. : ‘ 

A sign“ court prosecution for violation of a zon- 

















ing ordinance may be initiated by a complaint 
signed by an adjoining landowner; Cranford v. 
é Bs N.J. Super. 395, not followed. State 

Tow ip of Ed on) v Seich County Court 

State Court t is wit liction of negligence ac- 
tion brought against F A ree zo et al v. Gregory 
Park Inc. et al, Lav Div. 

Although facts in the i nt matter are not suffic- 
ient to determine jurisdiction. jurisdiction will not 
necessarily be defeated simply because the action 

t directly st m activity within the for- 
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ht To Try Divorce Matters 
tire sum in custody of the 
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risd nal Limits Of The 
1 V. Burns 
diction to hear an action 
resident to determine 
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t yal dity of a foreign divorce decree where none 

> parties were New Jersey residents at the 

time of the decree. Meeker v. Meeker, et al. Sup Ct. 

A dire ittack on a foreign divorce may be made in 

our courts by a re nt of our state. Meeker v. 
Me a : etal s ip Ct. 

Foreign tachment of vessel in an in personam 
suit w 1 not support unrelated in rem claims in 
admiralty. Frontier v. United. U.S.D.C. 

It is consonant with due process for this State to 
exercise jurisdiction, considering the extent of 
defendant's commercial pene trati on of New Jersey, 
the contract to be performed here, and the minimal 


inconvenience for defend lant - Commecais Develop- 





ment v. Warren- Te ed, etc. App Div 

Where husband's domicile remains in New Jersey 
wife secure jurisdict over him in action 
to er his ot; Nevada divorce by serving 







with registered mail in Nevada. 











him process by 
Foris v. Foris. Chan Div 

The Palisades Interstate Park Commission is not im- 
mune from suit in New Jersey courts on transac- 
tions arising from its ordinary business contracts. 
Interstate Wrecking Co., Inc. v. Palisades Interstate 
Park C ommissien. Law Div 

The New York Court of Claims is not the exclusive 
forum for litigat ion involving the Palisades inter- 
state Park Commission. Interstate Wrecking Co., 
Inc. v. Palisades Interstate Park Commission. Law 
Div. 

Federal Courts Have No Jurisdiction In “Manufac- 
tured” Diversity Cases. McSparan v. Weist. U.S. Ct 
of App 

JURORS 

For purposes of workmen's compensation, a juror is 
not an employee of the county which summons 
him for jury duty. Silagy v. State of New Jersey. 


Mercer C. C. 

A State employee who i 
while serving as a ji 
workmen’s compensatior fits 
injuries suffered while on jury 
State of New Jersey. Mercer C. C. 


JUVENILE AND DOMESTIC RELATIONS COURTS 

Implementation Of The aaa Decision; A Commen- 
tary On The New Juvenile Court Rules For New 
Jersey, by Elliot M. Gumene! 

A complaint chargi ng a juvenile with “possession” 
rather than “receiving” of stolen property is suf- 
ficient. Re: L.B. Juv & Dom Rel Ct. 

Motions to suppress evidence in juvenile proceedings 
should be heard in the juvenile court. State v. 
Lowry not followed. Re: L.B. Juv & Dom Rel Ct. 

Motion to sequester witnesses may be made in juve- 
nile delinquency hearing and normally should be 
interest of W.O. a Juvenile. 


1intained on full salary 
entitled to receive 
; from the State for 

duty. Silagy v. 


not 





nefit 














granted. State in the 
App Div. 
Divorce decree finding wife at fault does not operate 
retroactively to discharge arrears due wife for 
ting order of Juvenile and 


support under pre-exist 
Domestic Relations Court 
& Dom. Rel. Ct. 

Juvenile and Domestie Relations Court does not have 
power to order state or county to compensate coun- 
sel assigned in juvenile matters. State in the Inter- 
est of A.A. and R.A. vuv. & Dom. Rel. Ct. 

The Juvenile and Domestic Relations Court has pow- 
er to order a father to contribute toward the pay- 
ment of college expenses of his children 18 years 
of age and over. Hoover v. Voigtman. Juv & Dom 
Rel Ct. ae 


LABOR LAW : 
Under federal law, an employee may sue his em- 
ployer under the collective bargaining agreement 

for wrongful discharge if the union handles his 
grievance either in bad faith or in an arbitrary 

or discriminatory manner, thus breaching its duty 

to represent him fairly. Zalejko v. Radio Corp ete. 


App Div. 


Ogden v. Ogden. Juv. 
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Under the National Labor Relations Act an employ- 
ment contract between an individual non-union 
member of the bargaining unit and the employer is 
superseded by a collective bargaining agreement. 
Mossberg v. Standard Oil. Law Div. 

An employer is not liable, under an individual con- 
tract, for lost wages when the employee's actions 
showed that he was unwilling to work during a 
strike and he was not repulsed by the employer. 
Mossberg v. Standard Oil. Law Div. 

As a prerequisit to recovery from his employer for 
damages incurred by his discharge pursuant to 
grievance procedures, the employee must prove 
both that the union violated its duty of fair repre- 
sentation and that the discharge was _ unjust. 
DeMarco v. Thatcher Furnace Co. Chan Div. 

Officers and employees of the union have the same 
rights as are guaranteed to ordinary union mem- 
bers. De Campli v. Greeley. U.S.D.C. yee 


LANDLORD AND TENANT 

Dispossess action for non-payment of rent will not 
be defeated by a defense based on the uninhabit- 
able condition of the premises. Peters et al v. 
Kelly. App Div. 

Pursuant to N.J.S.A. 18: 25- 17, the Director has broad 
remedial power and may include in the cease and 
desist order provisions designed to protect the 
publie as well as the individual complainant. Rob- 
inson v. Branch Brook Apartments. App Div. 

A cease and desist order may properly extend the 
prohibitions against discrimination to property of 
defendants other than the site involved in the 
specific violation and to later acquired property. 
Robinson v. Branch Brook Apartments. App Div. 

In the absence of covenant otherwise or facts show- 
ing lease was entirely personal to lessee, death of 
lessee does not terminate lease or decedent’s tiabil- 
ity thereunder. Gross v. Peskin. App Div. 

Landlord must use reasonable care to maintain in 
safe condition an exposed pipe in an apartment 
which pipe extends from radiator in the apartment 
to central heating system over which landlord has 
retained control. Coleman v. Steinberg. App Div. 

Where constructive eviction is raised as a defense to 
an action for rent, the burden is on the defendant 
to prove such eviction. Applegate v. Wojaczyk. App 
Div. 


LANDOWNER'S LIABILITY 

The area of invitation extends only to such parts of 
the premises as may reasonably be believed open 
for access to the particular place to which the in- 
vitation is extended; hence where plaintiff fell in 
an area outside ine scope of the invitation, she 
could not be considered an invitee. Giangrasso et al 
v. Dean Floor Covering. Sup Ct. 

Landowner’s duty to exercise reasonable care for 
safety of business invitee does not extend to guard- 
ing fire inspector against defects in fire escape 
which he was testing. Walsh et al v. Madison Park 
Properties. App Div. 


LARCENY 

Verdicts of not guilty of breaking and entering but 
guilty of larceny are not necessarily inconsistent. 
State v. Thomas. App Div. 

Possession of stolen property may itself under ap- 
propriate circumstances be evidence from which a 
jury may infer the possessor committed the lar- 
ceny. State v. Thomas. App Div. 


LAW AND ORDER 
Unlawful Protest Demonstrations Equal Fascism, by 
Benedict Krieger 
Who Are The Fascists?, 
ric W. Aitschul 


by Robert Fuchs and Fred- 


LAW ENFORCEMENT OFFICER 
Essex County Penitentiary correction officer is a 
“law enforcement officer” within the meaning of 
N.J.S. 2A:90-4. State v. Grant. App Div. 


LAW LISTS 
Approved Law Lists 


LAWS 
Legislative enactments are to be applied prospec- 
tively unless a contrary intent is apparent. In re: 
Semel & Co. U.S.D.C. 


LEASES 

In the absence of covenant otherwise or facts show- 
ing lease was entirely personal to lessee, death of 
lessee does not terminate lease or decedent’s liabil- 
ity thereunder. Gross v. Peskin. App Div. 

Lease should be read and interpreted to ascertain 
mutual intention of the sole parties to it, landlord 
and tenant, without regard to incidence of subroga- 
tion in favor of landlord’s insurer. Natell v. Hen- 
ley, etc. App Div. =e 


LEGAL AID 
Not Charity, But Law And Justice, by J. L. Bernstein 
Wisconsin Judicare, by Joseph F. Preloznik 


LEGAL FEES 
Where School Board members are sued for libel as 
result of their passage of resolution at a regular 
meeting, they are entitled to have Board funds 
used to pay for their defense, although resolution 
was invalid because it exceeded Board’s authority. 
Errington v. Mansfield Tp Bd of Ed. App Div. 
Members of a Board of Education are not entitled to 
have their legal fees paid by the Board in an action 
in which they intervene to serve their own inter- 
ests, nor in an action based on an act not arising 
out of and in the course of their duties as Board 
members. a v. Mansfield dois Bd of Ed. App 
Div. 


LEGAL SERVICE FINANCING 
Special Report Of Young Lawyers Sestinn Commit- 
tee On Legal Service Financing Plans .. 


LEWDNESS 
Act of flagellation performed for money with strang- 
er is lewdness and violates N.J.S A. 2A:115-1 al- 
though no third person is yas. State v. Von 
Cleef et al. App Div. , 
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LIBEL 
A public official is prohibited from recovering for 
a defamatory falsehood relating to his official 
conduct unless he proves with convincing clarity 
that the statement was made with actual malice. 








Mere negligence in failing to discover misstatements 
is constitutionally insufficient to show the reck- 
lessness that is required for a finding of actual 
malice. Theckston v. Triangle Publications Inc. 









LICENSES 
The real estate license law does not preempt all exer- 
cise of municipal power over licensees. Mogolefsky 








Although a municipality may not require a person to 
obtain a local license to carry on a business or 
profession for which he has already been licensed 
under state law, it may exercise appropriate policy 
power over the conduct of that business for the 
protection of purely local interests by regulations 
relating to aspects not already subject to state 
statute or regulation or not in conflict therewith or 
where the state has not acted pursuant to powers 
granted it. Mogolefsky et al v. Schoem et al. 
Sup Ct. 66 

A licensed real estate salesman or broker making 
uninvited personal solicitations for listings from 
residents is subject to Clifton’s solicitor’s ordinance 
as construed by the Supreme Court. Mogolefsky 
et al v. Schoem et al. Sup Ct. 66 

Ordinance requiring annual licensing of retail trades 
and services may validly set forth standards or 
conditions based on compliance with the town’s 
ordinance and building, sanitary and fire codes. 
Belleville Chamber of Commerce v. Belleville. 
Sup Ct. 5 135 

Municipal licensing ordinance requiring that all 
prospective licensees meet certain character and 
background requirements, regardless of the nature 
of the retail trade, should be reconsidered by the 
municipality and redrafted to describe only those 
trades and services which warrant character and 
background requirements. Belleville Chamber of 
Commerce v. Belleville. Sup Ct. .... . 135 
























LIENS 

A security interest recorded with the F.A.A. has pri- 
ority over unrecorded aircraft possessory lien de- 
spite N.J.S.A. 12A:9-310 and TA:4-2 since 49 U:S. 
C.A. $1403 has preempted the field of liens on air- 
craft. Smith et al v. Eastern Airmotive Corp et al. 
Chan Div. . 178 

Held, on facts, the mortgagee of an advance ‘money 
construction mortgage was entitled to act prud- 
ently to preserve the priority of its mortgage and 
was justified in disbursing funds to lienholders 
rather than to the holder of an unrecorded assign- 
ment from the <idatendaas ae Vv. — National 
Bank. Chan Div. Peat Coen este wea hs : 717 
















LIMITATIONS 
Although more than 2 years have passed since acci- 
dent, Fund can be sued for personal injuries under 
“hit and run” statute within 3 months after jury 
decides accident was not caused by known driver 
but by an unknown person. Condit v. Director etc. 
App Div. 49 
A non-resident plaintiff in an automobile negligence 
suit has the benefit of N.J.S.A. 2A:14-22, which tolls 
the statute of limitations while the defendants are 
non-residents of New Jersey, against a non-resi- 
dent individual defendant where the cause of 
action originated in New aia Marsh v. Davis 
et al. Law Div. - 119 
The six year period of NIS. 2A: 14-1 ran from the 
first date on which plaintiff could have sued to 
compei the payment of disability compensation 
under his policy and was not tolled until the plain- 
tiff satisfied himself that defendant would not pay 
without suit. Bowler v. Fidelity & Cas. Co. of N.Y. 
App Div. 145 
The statutory period of limitation on a property dam- 
age claim grounded on a manufacturer's strict lia- 
bility in tort commences, not when duty was 
breached by the manufacture or distribution of the 
defective product, but when the actual damage 
occurs. Roseneau v. City of New Brunswick. Sup 
i; 147 
A plaintiff's cause of action accrues for limitation 
purposes when he suffers actual consequential 
damage or loss from the defendant’s negligence. 
Rosenau v. City of New Brunswick. Sup Ct. 147 
A suit against a surveyor for negligently preparing 
an area calculation which understated the total 
acreage falls within a special group of cases in 
which the statute of limitations runs from the 
date when plaintiff knew or had reason to know 
that he had a cause of action rather than from the 
date when the breach of duty occurred. New Mar- 
ket Poultry Farms, Inc. v. Fellows. Sup Ct. 365 
Dependent’s claim for death benefits filed more than 
2 years after the accident is barred by R.S. 34:15-51 
where no claim was filed within 2 years by deced- 
ent. Oleyar v. Swift & Co. Sup Ct. 367 
The relation back provisions of R.R. 4:15-3 do not 
apply where plaintiff attempts to assert an other- 
wise barred claim by amendment directly against 
a third-party defendant to the original suit. Lawlor 
v. Cloverleaf Memorial Park Inc. Law Div. 381 
A survival action may rot be asserted by amend- 
ment against independent and successive tortfeas- 
ors more than two years after decedent’s cause of 
action accrued. Lawlor v. Cloverleaf Memorial 
Park Inc. Law Div. 381 
Period of limitations runs from discovery of the 
wrong where the negligent conduct occurred un- 
derground and plaintiff could not immediately as- 
certain the harm inflicted. Diamond v. NJ. Bell 
Tel Co. et al. Sup Ct. 399 
Limitation periods in the Bankruptcy Act are to be 
strictly construed. In Re: Semel & Co. U.S.D.C. . 403 
Action under Wrongful Death Act accrues from date 
of decedent’s death and must be instituted within 
two years thereof. Lawlor v. Cloverleaf Memorial 
Park, Inc. Super Ct. Law Div. 461 
Where claimant had 25 days before running of statute 
to seek relief from alleged restraint against filing 
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of its‘dlaim or action, failure to do so mitigates 

against plea that equity entitles it to relief on its 
claim after running of statute. March v. Dalton. 
App Div. 

Failure to institute suit for loss under Home Owners 
Policy within 12 months of loss as required by 
policy bars action where insurer disclaimed liabil- 
ity within one month after loss. Staehle v. Amer- 
ican. App Div. 

Ordinarily, limitation period prescribed by policy 
begins to run from date of loss where policy so 
provides, and not from date on which insured 
could first bring action under the policy. Staehle v. 
American. App Div. : 


LONGSHOREMEN’S & HARBORWORKERS'’ 
COMPENSATION ACT 
Prosecution of Workmen’s Compensation claim to 
judgment bars subsequent action under Longshore- 
men’s and Harborworkers’ Compensation Act. 
Wimdrem v. Bethlehem. U.S.D.C. ale 


LOTTERIES 

It is unlawful for bettor to possess paper written 
by himself to record bet he has played or is plan- 
ning to play. State v. Purdy. Sup Ct. 

It is not necessary under the “gaming” or crimes 
Statutes that the element of skill or judgment be 
totally lacking in order for a “pool” or game of 
chance to constitute a prohibited lottery; it is suf- 
ficient if there is a substantial element of chance 
involved in the game or betting enterprise. State 
v. Steever. App Div. , 


MALPRACTICE 

Party who consents to the submission of his mal- 
practice claim to an impartial panel pursuant to 
R.R. 4:25B may revoke his consent prior to the 
hearing, but if revocation should be unreasonably 
delayed, costs may be assessed. Marsello v. Barnett. 
Sup Ct. 

Res ipsa loquitur is not proper in a medical malprac- 
tice action where the alleged negligence is not 
within the common knowledge of laymen. Gould 
v. Winokur. Law Div. 

More than personal opinion of a medical witness is 
necessary to establish standard of accepted medical 
practice. Fernandez v. Baruch. Sup Ct. 

Expert testimony must relate to generally acceptable 
standards. Fernandez v. Baruch. Sup Ct. 

Proofs failed to produce evidence upon which jury 
could find that consensus of medical opinion re- 
quired defendant doctors to envision plaintiff’s 
decedent's suicidal potential merely because he 
had exhibited violent tendencies towards others. 
Fernandez v. Baruch. Sup Ct. 

Controlling factor in determining whether there may 
be recovery for failure to prevent suicide is whe- 
ther defendants reasonably should have anticipated 
danger that deceased would attempt to harm him- 
self. Fernandez v. Baruch. Sup Ct. 

Since evidence did not show decedent’s condition 
presented risk of suicide, defendant doctors were 
under no duty for the purpose of preventing sui- 
cide, to inform police that drug had been discon- 
tinued, and that discontinuance might result in 
buildup of tensions. Fernandez v. Baruch. Sup Ct. 

What Is Reasonable Medical Certainty?, by John C. 
Shepherd 

Professional Liability Claims Against Members Of 
The Medical Profession, NJ Court Rule 4:25B 


MANDAMUS 
Treasurer and Manager of Township are ministerial 
officials and follow the instructions of the govern- 
ing body. The right to mandamus is not clear and 
cannot be granted. Citro et al v. Reilly et al ete. 
Law Div. 


MANSLAUGHTER 
It was plain error to charge that the defendant bore 
the burden of proving that his offense was man- 
slaughter rather than second tepid murder. State 
v. Gardner. Sup Ct. Bes whe) 


MARITIME LAW 
Thallasic Law—A New Look At The Ocean, by 
Joseph K. Krupsky 
A Uniform Federal Maritime Death Act, by Nathan 
Baker 


MASTER AND SERVANT 

Where a valid agreement is entered into between an 
employer and a third person, exculpating the for- 
mer from liability to the latter for ordinary negli- 
gence, an employee is ordinarily entitled to the 
same exculpation as his employer, even though 
he is not expressly named as a beneficiary of such 
exculpation. Mayfair Fabrics v. Henley. Law Div. 

As a prerequisit to recovery from his employer for 
damages incurred by his discharge pursuant to 
grievance procedures, the employee must prove 
both that the union violated its duty of fair repre- 
sentation and that the discharge was unjust. De- 
Marco v. Thatcher Furnace Co. Chan Div. 


MATERIAL WITNESS 

A person may be arrested without a warrant where 
there is probable cause to believe that he is a nec- 
essary and material witness to a crime punish- 
able by imprisonment for more than one year and 
who might become unavailable to service by sub- 
poena and where the officers actually intend to 
arrest such a person as a material witness and not 
for some other purpose. State v. Hand. Cty Ct. 


MEADOWLANDS 
Statement in Support Of SCR-41, by Hon. William 
T. Hiering 
Memorandum In Support Of Senate Concurrent Res- 
olution No. 41, by Ira C. Moore, Jr. st, 


MECHANIC'S LIENS 
The time within which a lien claim must be filed 
under N.J.S.A. 2A:44-91 is not extended by insolv- 
ency of the contractor and cannot be extended 
absent an order effectively restraining the lien 
claimant from filing the lien claim within the four 
month period provided. Stavola v. Dario. Chan Div. 
Notice to owner of premises is timely if mailed with- 
in five days after filing of the notice of intention, 
though not received until some time later. Nat’l 
Siding v. Ditriani et als. App Div. ee 
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MEDICAL EXPENSES 
The recent Supreme Court holding that a wife may 
recover for her medical expenses under some cir- 
cumstances does not apply to matters already con- 
cluded by judgment or settlement. Graf et al v. 
Forlarno. App Div. . ; ; ho ae 


MORTGAGES 

Practice followed by Savings & Loan Association of 
computing interest on long term mortgages on 
365,360 basis is unlawful. Silverstein et al v. 
Shadow Lawn S & L Assn. Sup Ct. 103 

A mortgage which was paid in full when assigned 
cannot be revived for the sole purpose of a fore-- 
closure cutting off the junior interest of a judg- 
ment creditor when the assignee seeking fore- 
closure gave no consideration and has no right to 
be subrogated to the position of the first mort- 
gagee. and the property has been conveyed and 
mortgaged again subsequent to the first mortgage. 
First Feceral S & L v. Fink. Chan Div. 131 

The payment of money for the mortgagee’s waiver of 
its right to accelerate payment upon a sale of the 
mortgaged premises is not usurious. Shalit v. In- 
vestors. Law Div. 399 

Held, on facts, defendants are estopped by their con- 
duct from asserting N.J.S. 2A:50-10 as an affirma- 
tive defense in a suit by a junior mortgagee insti- 
tuted for deficiency after the lien had been exting- 
uished by the foreclosure of a prior mortgage. 
110-112 Van Wagenen Avenue Company v. Julian. 


App Div. 429 
The provisions of N.J.S.A. 17:11A-11 setting the con- 
ditions under which the license of a secondary 


mortgage lender may be suspended, revoked or 
not renewed are not unconstitutionally vague. 
Crescent v. Comm’r of Banking & Insurance. Chan 
Div. 543 
A construction lender who advances money to a 
speculative undercapitalized developer, does not 


thereby owe a duty to subcontractors or material- 

men te see that the owner or contractor properly 

disturses the funds. First National State Bank v. 

Carly.e cw. tse, Inc. Chan Div. 590 
The wn: ‘ere -- Secondary Mortgage Act governs a 

tr ; “hich the residence of the borrower, 

t intenueu place of payment, the place where 

tne loan was solicited, and the mortgaged realty 


were ali in New Jersey and the lender’s represent- 
ative acknowledged in writing that the New Jersey 
Act applied, although the papers were signed in 
Pennsyivania. HIMC Investment Co. v. Siciliano 
et ux. Super Ct. Law Div. 622 

The invalidity of Section 3 of the Secondary Mort- 
gage Loan Act (N.J.S.A. 17:11A-1) does not affect 
the other provisions of the Act despite the absence 
of a specitic severability clause in the statute. Ox- 
ford v. Stefanelli. App Div. 637 

A secondary mortgage loan, as defined in the Act, 
made by a New Jersey resident involving New 
Jersey realty is governed by the Act and not by 
Pennsylvania law notwithstanding execution of 
the loan documents in Pennsylvania in favor of a 
Pennsylvania corporation. Oxford v. Stefanelli. 
App Div. 637 

The fact that the Act cubits eeeiel treatment to 
certain second mortgage loans does not violate the 
equal protection clause. Oxford v. Stefanelli. App 
Div. 637 

The Secondary Mortgage Act is not invalid under the 
commerce or due process clauses. Oxford v. Stefa- 
nelli. App Div. 637 

Since the intention of the Secondary Mortgage Act 
was to deter entry into unauthorized second mort- 
gage transactions, the subsequent cancellation of 
the mortgage does not remove the transaction from 
coverage of the Act or prevent the imposition of 
sanctions. Oxford v. Stefanelli. App Div. 637 

The exaction of excessive interest and the inclusion 
in a second mortgage note of a power of attorney 
to confess judgment are in violation of the act and 
render the note unenforceable in New Jersey 
courts. Oxford v. Stefanelli. App Div. 637 

In the absence of a specific provision in the agree- 
ment of sale or other contract the mortgagor has 
no legal right to designate the closing attorney 
for the mortgagee. Rogers Carl Corp. v. Moran. 
App Div. 783 

An illegal bonus paid with the knowledge of the 
lender renders the transaction usurious. Hubsch- 
man v. Broda. Chan Div. 797 

Interest paid on so much of a usurious loan as repre- 
sented bonus is to be applied as a credit against 
the principal debt if in conjunction with other 
interest moneys it totalled to more than legal in- 
terest on the sum actually loaned. Hubschman v. 
Broda. Chan Div. 

Held, on facts, moneys paid to lender for extension 
of the due date rendered the transaction usurious 
and will be deemed to have been payments on the 
principal debt. Hubschman v. Broda. Chan Div. 797 
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MOTOR FUELS 
A law abiding competitor has standing to seek in- 
junctive relief against violators of N.J.S.A. 56:6- 
2(f) which prohibits retail dealers from using 
games of chance in connection with the sale of 
motor fuels. United Stations of N.J. et al v. Kings- 
ley et al. Chan Div. 249 
Whether giveway contests conducted by major oil 
companies are in violation of N.J.S.A. 56:6-2(f), 
held for plenary hearing. United Stations of N.J. 
et al v. Kingsley et al. Chan Div. 249 
Giveaway contests conducted by major oil companies 
and their retail service stations are violative of 
N.J.S.A. 56:6-2(f) despite the “no purchase neces- 
sary” feature. United Stations, et al v. Getty Oil, 
et al. Chan Div. . 573 
The ban on “games of chance” at retail gasoline sta- 
tions is neither discriminatory nor an unreason- 
able exercise of the police power. United Stations, 
et al v. Getty Oil, et al. Chan Div. .« ate 


MOTOR VEHICLES 

Reading paragraph 20 of form entitled “Police Re- 
port of Refusal to Submit to Breath Alcohol Deter- 
mination Test” to a driver is a clear and effective 
communication of a request-to take the test where 
facts do not indicate he was too intoxicated or dis- 
abled to understand what was read to him. Sidler 
v. Strelecki. App Div. ...... rae oe =, a 















Page Thirteen 


Motor Vehicles, Cont'd Ann 
Munici i 
pal licensin 
ising ordina 
nee requiring that all 
1968 u 
al Index 











































































‘y 
‘oa It was not 
: error to i 
1- readily obs include 
ervable i a set-ba 
7m for e industri back porti 
163 peal nr of a oa ay es prospecti 
which are a speed limit Pq = which — aires licensees meet 
a ned in N n : un , e 
rf feet of f on page 39:1-1 as the distriets, of the oe fc character and 
of frontage upy at leas ose where municipali e, shou! less of th 
; e al ould : en 
fs oe eee mg emcees a be 
. ie place en to the publi iv. ackgro yices which scribe onl they ential of billi 
103 Statutes. St and subject t public isa _ 215 Com und requirem ich warrant cha y those Pi sep gf be regulat illiard parlo 
; > Cs si- e S. : ; rs fo ‘ 
d Tr : ate v. Gillespi o the M quasi merce v ents. Bellevil racter and provided ad ated by m : r evil 
= aelecated by er. oe eo on apes oe os ee ae See gsc Tone: “standards” for ‘ic ordinance 
cee re) epi at are : ~ Vv. icensi 
: hile mag a ee ee ee ™ an ee ae ee aa ae oe ee ee A alias 
5 y the Dire 1ance had not itse are not valic of NJ.S ot subject erials or s p- t are involv ical even ; 733 
: ctor of not itself valid J.S.A. 40:5 ect to the biddi upplies” a he cont ved ina as to ex 
0 notwithstandi the Divisi been a Vi 0:50-1. Ci idding a nd f estants shal recall el pira- 
a Ve} = in sion of \ pproved llage of R oster S : 1g requirem or ali su all be de ection, all 
j Pe gg i Vv. Sen of oe Vehicles Ithough a Racca stig Park. yoo > Pieeaaie eigen An Piinnowingpeays Grubb wwecedt = peti meas 
ain signals erect . Law Div signals. rentais m ly limited F state c 3 on the r E . Sup Ct 
‘ delega ected in nina i night be a ordinance i5 eed himself i ecall electi ‘ 76 
131 nage by: Municipal Ordinanc with authorit 291 pa general cen tows exercise pp ie ove ‘ Me ~ emcee inset one apn oe to suc- ; 
¢ by the Di inance had nance are n rity than as rowdyism, er to deal v nicipal- o all potenti erm and ma s for election 
v4 irector of not itself b ot valid Manasquan sm, the Sprir vith proble Ct. tial vacancies y run with 
> notwithstandi the Divisi 4 een ap : go — : ordinances 2 1g Lake H ms cies. Grubb v respect 
3 PS ing a Division of M pproved beyond the public 1 are invali eights and Held, v. Wycoff. 
stain ©. Manck pproval of speci Motor Vehicles and un he public need d ivalid becaus on facts, the Sup 
399 Miranda rul ark. Law Div specific signals. W ‘ei deat. necessarily regi reed designed t se they Jersey D e 1965 contr 76 
sus e is not : 1s. Wein- ct, involve at y regulate otherwi o be served t . istrict Wate act detent 765 
j suspension constitutional] municipali ye absurd ee lawf racting munici er Supply Com the North 
Director or revocatio ionally com 291 gps a , CISUBCHORE,. & ful con- North J icipalities i ‘ommission and 
t of M : n proceedi pelled i the probi = ve failed to at . and becaus ersey v. N s valid and con- 
do not i otor Vehicles si edings b n af lems by en d to attem se the Mun ewark. Ch nd enfore 
. nvolve Yehicles since s efore the police regul este enforcing oth pt to deal wi icipal cont an Div. eable. 
ecki. App Di punitive sancti such pro Spr gulations. ig other alr _With cont racts sta 
e : p Div sanctions proceedin pring L: Larson et eady existi racts bet nd on th 830 
Six month s : ns. David v gs O ake Heights K et al v xisting will : ween nat e same fo 
: month suspensi - v. Strel- ugh of M ghts Kirsch Holding Borough ll not inquire into 1 ural person oting as 
: vehicles fo nsion of licens Ord anasquan Law Di folding Co. v.. of sent bz uire into the re: s and the 
; FORGES refusal sense by direct 4 rdinances whi : aw Div o. v. B ad faith reasonabl courts 
429 be imposed usal to take drur irector of 18 +} es which ar : or- Jersey , fraud or mnabieness ther 
= 2 consecutiv 7: drunkomete motor the genera are otherwise v sey v. Newark capricious eof ab- 
psc 3 os ae to any pesdootae must NJ.S.A pod soar ky power seers Piece steiateidiiaaas cal 182 MURDER k. Chan Div. conduct. North 
driving. r convic Mewar, sion im- sim Sa eae -1 (6) 1 AN-4 % unicipality : : : . 
The “hit ean v. Strelecki iction of ply beca and 40:48-2 ity unde Chante 831 
z -and-run” st lecki. App Div drunken under = use they might 48-2 are not invali r ce there is evi 
to motor vehic!l statute, N.J.S . 6 40-55-3 the zoning might also have b lidated allegation evidence in the 
__propert —- hicle accidents S.A, 39:4-129, a : 450 ie gy in the wine ‘ power created Boer passed that de a of self-defense it is cs supportin 
2 y. State v. Val occurri pplies islative scl ice by N fendant t is pla g the 
543 That the ' . Valeriani urring on ies aM ive scheme f mn any pr wJS.A. neith a bears th in error to 
: ascii owner of the dam: App Div. private enactment of tl for zoning is - that the leg- Hep er he nor his co e burden of provi charge 
mg es knew he den car observed 466 authority. Lar ie’ cndiuee ee ae It v self-defense: Stale x. Gandact his behalf ‘killed 
ee operator efendan »served the te tei cen be | son et al v der som vas plair . Gardner illed 
does not of the ant and kn Kirsch Holdir 1 v. Borougt ne other tl 1 error to ch . Sup Ct 
¢ not justify def car inf icti knew he Law D : ding Co. v. B 1 of Spring L re burden charge that ; 349 
the requireme ofuudant’s tailute ng the dam A pul sas . v. Borough of g Lake re of provin t the defend: 
aa ents 7 s failure to age publ , 3 gh of Manasquz ughter r g that his off dant bor 
eriani. nts of N.J a on he i ordi a : isquan. ather t is offense w: e 
NJ.S.A re Div. S.A. 39:4-129. — y with ql uate notice ae and map failed t 182 . Gardner. Sup ag second degree mm was man- 
590 aaa ae ania tet % v: Val- EES 2 sO were i! a 1 to give ade The New Jersey S urder. State 
rang § A i dinance .it 3 4 all , = - 
State v on before its t equire actual 466 enange fone gees itself made vhere the titl a judgment upreme Court I 349 
Statu e v. Wenof p aan “n" Renin notice of buildings « ce would permit Kes no mention of by ee a of has power to wndite 
ot te requiring Y n Cc operati : ot Es yn town land rmit constructi . ‘ Cc i aia irst de 
prov g us ; tive. a highly restrict and W 2 tion of offi rather tha : sentence : egree mu 
proved cuhestivce er of a motorcy 55 map ind restricted resident 1) had previously — bore n van order a full ~o imprisor — 
<e Mele. ini gy rieb held cone cle to wear ap 58 bu idin indicated only t Paige zone, and or been and pag on guilt but on Page where fone 
New York resid n C. C. stitutional. zi lings had beer that a change permitti ere the and the praeee e death s error 
- sident is > State ate residenti “a en made in la permitting offi alty. Ste ior agrees t : sentence al 
an action f is not a qualifi 7 chan sidential in one in land zoned inter vifice The ate v. Laws. S 0 waive the d oer 
Motor Vehi or damages ag: ified person --- 149 change actually ~ out icular arec intermedi- 1e thesis of Uni . Sup Ct. . eath pen- 
3 ehicles ges against n to bring in the te ally effected all s area whereas idate N ited States 
Saad ae les for a hi ist the Direct g n the townshi ee d all such resi reas the ate New Jersey’ s v. Jacks . 36 
622 b was no it and ru : irector of Cedar G ship. Masnick residential tional ersey’s homici son does not i 7 
- lecki. Law contact involv n accident wh dar Grove. Law D nick et al v. T al zones pes ial grounds. Stat icide statute inval- 
Motor V iw Div. ved. Kizzales vnere City Sues P emis - Township of ssuming Jacks ate v. Forcella. S on constitu- 
se ehicle Co : les v. Stre A s Parents Of B to invali <son applies a. Sup C 
: : t ee - municipal f Boy Who K inv plies, t 5 rt. 
license on Se catageegomin may sus = Cc inicipal budget is id Who Killed Poli 227 fends alidate the non v the consuquenes w 498 
driver was oe of ee ede 783 Li — ski et Aa vty eee subject to a a Officer 335 the ants to murder Bharat can and ermine be 
7 motor vehicl charged with riving though rete lability for avid onl Jersey City et ¢ referendum. x Tigger se of guilt an ictments to s all de- 
637 ; App Div hicle or traffic baay bd violation of pp aeons of ita oceerages e value of ee Div. 398 It ee en _— Ct. and punishment. — trial on 
License sus ‘ , sgate v. Strelecki nct be impose st made after a outside ot against th te v. For- 
ispension at elecki. ratificat sed upon mu public biddi ; permit e publi 
pronto yong ithe ger in public inter 814° os ge estoppel Prepon in po sn Hae queens yon “on ef agennt os ee = 
tinued as to drivi rive police vehi est to per- iMunia o et al v. Middlet -mergency. o ceased or e a sh ile insa . 
sure. —.: o for eraean — but aie yreteagerge: is not a idletown penal & O Dis- pg Pony proceeds of = core estate ne aba 
: aknalet n saatn em wal i of xidewatk liable for injury : 40 na e life of th 5 a policy of life i e- 
MUNICIP. ki. App Div plea- abutting alk raised by roo y caused b : iller is benefici e deceased f life insurance 
s AL COU : at ing owner but i by root of tr y por- eneficie -y. C of which IES. 
#4 . } ( 1 it under . B -la > th se 
637 Municipal 2 irate 814 pc of the ae — the Bae 2 or by NAMES mpbell v. Ray. Chan _— 
a rt Costs ingitire ak tide ss . a oo Avec k eels iv 558 
IUNICIPA 2 1ett v. Gordon . t in the causativ af- cha uity ca . 
~ F L LAW 25 A municipality arse App Div. ausative chain. pox mee of a ihneena” = a proper cas ; 
637 B peril which has out of the pt es ne from tort 431 aiden name. W & H surname to their direct a 
eae Code Pe ig ag adopte the St 4 aygrounds oni nd ee Me Sia arising NARCOTICS ee ee oe 
ie EN of an New Jersey i the Standard S.A 40:9-2. Fal reational fa ance of pub 
— Seaunana esti municipal buildi is subject to th Peanuisinns r% Fahey et % —_ facilities dae “$7 The provisions 671 
pancy for — permit and — code and Ace Newark pi determination of ey City. Sup Ct me 4 (2A:169A-1 et pho the Narcotics C 
buildings > construction rtificate of - fan a diate sania ESE DES Vanes paid 79 to regist eq.) requiri ontrol A 
NJS.A gs. County of on or repair — tain as to be unenf were not so vague a paid by co er and carr ng a narcotic ct 
J.S.A. 40:69A-43( Union ; air of county tract void unentor Para gue and constitutic y an identi otic offend 
Ste eae Har ssa Be — Law “ ‘ pay ee North Jersey : re to render Papo It 1S illegal ena abc Vv. Pa We Fi card nor 
director “ licitor at the ill e removal of the ay ees ewark. Sup Ct trict Water Su iz ijuana. Stat ssess even a pe wh “&. 
Robbin nd the mayo ill of the depart e An ordinance adopt whee pply ate v. Humphreys nute quantit 210 
_— . 1s. ; yor withou epartme ¢ ‘e adopted bj : phreys. : y of mar- 
537 The saad —. without cause. siege 5 ee ae cos Borough Council p 494 i ics ac ys. App Div. ar pe 
Taha Oe scandent law dc management of 1! provide that tk ateee ssue of willf 
py ae municipal! pc vy does not ; 19 d in ‘ yf the Police at the day to fens ul and we ; 
olefsky eplaite ipal power ove ~ preempt all may conc a Board of Police a Js Department beiprahe of contrib anton miscond . 
Although a marinas Schoem et al. S r licensees. Mog of tl en ne Commissioners Fh riised for the fi utory negligenc uct barring de 
obtai a municipality r eS et up Ct. re 7g of the Department < yn charges against s which testi irst time at e coul sy 
337 fe tain a local enneet may not require 66 penalties SAtaat and impose against members Th SR: HOPG ¥ Fro - plese “= 
ohare for which 3 gm ona esi _eigcapedneny Bd of Police Co! — cence aa disciplinary e operator of an e » Freee 209 Div. ion of an 
er state law. i 1€ as alread siness or pro- App Di ACe ommissior ee val of the counci such reasonab! mergency hi _ 35 
power ov aw, it may exercis ady been licens ¥ ioners of Leoni ncil. Von canes nable care to vehicle must ? 
er the y exercise appropri licensed nunicipalit ia v. Olso ? ers as is prevent inj exercise 
protection conduct ppropriate poli ipasity ma Pe SOM. circumstance is commens injury or 
otection of purely of that busi police take pre : held liabl umstances. Fi nsurate wit damage 
. relating t rely local i usiness for t hy cautions rec s liable for its fai 510 Trucki s. Finderne E . ith the att 
83 statu oO aspects interests by r the by its cour 3 juired by conditi ailure to ing Co. App Di ngine C endant 
: bas ur acts lathes not alread by regulations Hudsc se of action. Ken onditions cre Held, u Peet. o. v. Morgé 
where th gulat ion or not i Paani Ane 5 H sa yn. App Div ae Tent. ete. v. C eated rs nder the ci gan 
e state h 1ot in confi state eld. on fact ne - County of respect tc ircumstances, j 
gra . as n flict th r facts, Garf oO > stan ces, : 81 
97 S anted it. Mogolefs of acted pursuan nerewith or not in the uncle Garfiel J building i 6 emergency * dard of care re jury charge with 
A a Ct. golefsky et al v. S = to powers the UncleasiBed service jing inspector i 05 Engine co ehicle was not quired of operator of 
A licensed re 1 v. Schoem et al Wi Follari v. Civil Servi » as head of H ¥i o. v. Morg prejudicial. Fi o 
— al es . al. I Oey il Service. / a depart- old ; gan Tru ial. Find 
— Sih salesman or brol 66 ie te couse the at Par 655 ee ee rage Co. App Div. 8 
esidents is subje solicitations ker maki cs eC BESS the right to a : b) May Be S ; 
. S su -itations for listi xing pointing he council has : appoint a Existe Sued For 
as constru ibject to Clifton’s soli r listings ting power to tl has no righ stence of : Lung 
Rape ed by th ifton’s solici ie 3s from . V Aen t er to the may ight to ce aa proximate 
97 mi yl a cem ot41 — paaeg ee Failure to pe are % ee Eee © Civil bac ae ordinary poe cause is determined - 
A weil-develope . Sup Ct . Mogolefsky inspe 1it qualifications sense, justice . guided b rmined by 
to regul loped munici si4c y inspector to State B cations of propose 4 655 that cause apr policy, and y logic, com 
ate streets ipality has 66 review and tate Board of S sed buildin Mi se appears i precede 7 
even though it eets and ado s a general ri a eage and approval pu tandards f ng iehl v. D : s in a caus nt conside 
hit has no pl ypt zoni right ing Code invali al pursuant s tor pri : arpino se and effec Ts 
97 Rccirenn App Div no planning eet a Service me panda acth ee os Plated ie liability of a prey App Div. ffect context. 
Municipality is liat . ard. Kligman v Balaneins IV. ment. Follari ate ise due : y com : 
See t s liat oe n Vv. lancing The Need F v. Civil : care in A pany for fa 97 
= street created gu for injuries iS 8 The San Pg ed For Munici age line pole i moving guy lines failure to exer- 
clears s ted by the way in \ caused by 3 sanctity Of TI icipal Ins ; 655 tio ¥ in connecti Innes o : 
ears streets of ot he way in which by hazard and Sanfc as 2 The Home b Wj spections With n may be er ection with hi ta a high volt- 
wie Div. snow. Miehl v ge mire Although a C6 Schneider y William L. Brach — Black = bay te implied pio construc- 
lerance of : : rpino et al but n unty with a ety iv. 3 ic Serv. ctual know- 
without a isk anshiln seae te 1. 2 pe 10t — second 2 over 400.000 674 esntnedcateai Elec. & Gas Co i 
i : 1ts + y $25 mae ary I . sah) s is entitlec A az . 
lic against .. as tae Bast fo Pasir a iy waenleipalats tion of its bull ates of orden 4 building pee known oe means knowled 98 
ino et al ont risks is acti lling pub- the filed plz ; Zs within t sit tee constr ably prud s which owredge based 
$9 The Official al. App Div s actionable. Mi ne filed plans and s in the limits wore prudent pers would inf partion 
ficial Ma iv. . Miehl v city’s build sisecstioatinia Gane of a city if Public Serv wees sel the sdttaaae Geka 
constitutio p Act (NJ.S : : ilding ppemgp sede comply wi Res j Serv. & Elec. & Gz imate fact son- 
ane oh ional si S.A. 40:55-1 97 order requi “ ee the Court is with the es ipsa lacii : : Gas Co. A . Black 
icipality to “ since the a auree 3 et se : ELS iring the muni rt will not Saal 7 »quitur is . App Di V. 
fre ” authority seq.) 1S to inspect th hace iicipal buildi issue an tice acti is not proper i Vv. 
tempt to d eze”’ for ao , granted am 44 . e@ WOrn 1 buildin s 5 s ction wh perina : 98 
; or a one y é un- matter for t eae it proceeds si g inspecto withi ere the al medical 
9 to make evelop designat e year period any ‘er for the discret oceeds since — 1in the com alleged negli malprac- 
payment je ated land i od any at- official. and the Co aertige of the res that is a v. Winok mmon knowle egligence is 
eco for the Pacesssn ar po oi ‘ ony secure its paca eect like a mecha ine city The area ey Law Div. dge of laymen. Gould 
Se. Loma ary takin on to the is done in fare srsonnel to see bees arty, mus oO = invitatio 
ba iggens are cegmeciain Re Aorta a a” get - code. pcan a tee with the peeps the _— peg premises pega only to such ss 
e recipients red to provi . Sup Ct 1 a polic 2 0 nion v. B and buildi open for access to th reasonabl s parts 
3 sistance s of various vide hospital 30 e officer learn : : enesch. Ap Di ng invitation is : e particula ly be belie 
, ands = s forms care to ion which ns of ane > p lv. a = is extended: ar place t . ved 
the munici so this remai s of categori is not likely t mergent roz . 687 n area outsi ; hence w o which th 
nicipali mains th rical as- ist and wh eh to be observ oad condi- utside the s where plainti e 
Gener pality und e responsibili = ich holds < observed b 1 could not e scope aintiff fell i 
al Publi der the bro sibility of municipality lds an unusual ris y a motor- : be consi pe of the invitati ell in 
| “ae seq. E. Peleg ar bp arg ai the traffic psa gon be andei rere of injury, che an al v. Dean Po Saany ne an Paste Prgay she 
, ud Commissioner pe pb rade et oe rer einen of the high authority fin take over belts -_ PP Sup Ct Siete 
authority to i nstitutions ; iv. 134 ake over. B > highway and sponsible fo was not ssenger’s fail z 114 
mum limi oO issue ar Inti and Agenci Spe ergen v. Kc 9 traffic cont r factor i a proximate ilure to us 
: it on egulation es has cial emer oppenal. S rol can tor in produci e cause e seat 
which a the amount placing a maxi u gency circumsta up Ct. plaintiff paucing th abe se or subs age 
She I : xi- pon a mu mstances sustai 1g the accid stantial 
44:8-129 municipality is of reimbursem nicipality to t may im 703 absol ned injuri ent fro : 
: E i sement t control ty to tempo posead lve def juries, su : m wh 
Ordin E. Orange v entitled und ° on a state h porarily tak uty Co endant f J ch failu ich 
ance requiri v. McCorkle er NJ.S.A the munic e highway withi e over traffi co Cola Co. L rom liabilit re does not 
and servi ring annual licen et al. App Di Per its ipality may in its bord - In th aw Div. y leone 
services m ual licensin Div. 134 police did avoid liability ers, but e absence v. The 
conditions b ay validly g of retail trad mand not act b lity by proof the of expert 
: ased y set forth ades s upon its because of that jury to eviden 166 
zoning ordi on compli standard Sup C s police fe competin were d apportion ce, an att 
inance pliance with Ss or t. orce. Bergen gZ de- ue to his fai plaintiff’ empt b 
4 codes. Bell and buildi the town’ Held, o v. Kop what injuri s failure t s dama y 
eville C ing, sanita s n facts, th penal. injuries h Oo use se ges which 
ville. Su hamb itary and fu e munic wer € woul at belt. 
p Ct. er of Comme fire sing to renew icipality is est _.... 703 e used, w d have S, as agai 
Os me ree v. Bell of n = ew a billia estopped f , not b ould be suffered if nst 
caper e- oncomplian rd parlor rom re- e perm pure spe ed if seat be 
EER reer hee 135 requirements ss the premises : ree because Law Div. itted. Barry ing — and pe 
Law Div. e ordinance. Peso ten Parent is immun e Coco Cola Co. 
Sie ee SE v. Kearn injure une ‘o sui 
pe FS yy y dank d by his neglige t by adopted rs 166 
.... 733 noe hewn prior to re although aft inor child 
arriage. Franco v. _— became pe Bo acci- 
av c 
1S. Sup Ct. anand 
as 178 














Page Fourteen 


Negligence, ‘Cont’d 
In a tort proceeding against a Board of Education for 
personal injury damages resulting from its alleged 
negligent failure to safeguard its students while 
being transported in a school bus, ordinary prin- 
ciples of negligence rather than the special con- 
cept of active wrongdoing should be controlling. 
Jackson v. Hankinson. Sup Ct. : 195 
The concept of active wrongdoing has no vitality in 
a case involving the alleged negligent failure of 
school authorities to take reasonable precautions 
for the safety and well-being of a student while 
still in their siihiteds Jackson v. Hankinson. 
Sup Ct. . 195 
Action by plaintiff en route to work through em- 
ployer’s parking lot against fellow employee who 
struck her with her car in the process of parking 
it prior to work is barred by the Workmen’s 
Compensation Act, N.J.S.A. 34:15-8. DeCicco v. 
Anderson. App Div. 198 
Decision to omit conventional shoulders in building 
county highway falls within area of non-actionable 
exercise of governmental discretion. Hughes v. 
Burlington County. App Div. 211 
Under presently applicable grouping of contacts test, 
New York law regarding liability of owner of 
vehicle for negligence of driver was applicable in 
action brought in New Jersey by the Admr. ad 
Pros. of a New York resident against the New 
York owner of a New York registered vehicle 
where the New York courts have construed the 
law so as to have an extraterritorial effect. Maf- 
fatone v. Woodson & Panzarino. App Div. 258 
City Sues Parents Of Boy Who Killed Police Officer 335 
Contributory negligence may be raised as a defense 
to a breach of warranty claim. Ettin v. Ava Truck 
Leasing, Inc. App Div. 383 
While it was error to strike the issue of contributory 
negligence as a defense to the breach of warranty 
claim, under the unique circumstances here it was 
not prejudicial. Ettin v. Ava Truck Leasing Inc. 
App Div. 383 
The fact that his bank knowingly charged his ac- 
count on numerous occasions with items which 
did not even purport to be drawn thereon does not 
relieve the depositor of the duty of exercising due 
diligence in examining the bank statements. Faber 


1968 Annual Index 





‘vy. Edgewater National Bank. Law Div. 413 
Engineering In Negligence Liability, by Harold B. 
Nicke!'sporn, P.E. 413 


Instruction with respect to degree of care required 
in making left turn is applicable and jury should 
be so charged in any situation where vehicle 
moves across path of other traffic. Casey v. O'Neil. 
App Div. 451 
Builders and contractors will not be relieved from 
liability in negligence merely because their work 
has been completed and accepted by the owner. 
Totten, etc., et al v. Gruzen, et als. Sup Ct. 525 
Landowner’s duty to exercise reasonable care for 
safety of business invitee does not extend to guard- 
ing fire inspector against defects in fire escape 
which he was testing. Walsh et al v. Madison Park 
Properties. App Div. 543 
A municipality may be held liable for its failure to 
take precautions required by conditions created by 
its course of action. Kent, etc. v. County of Hudson. 
App Div. 605 
A jury could not reasonably find the defendant free 
from negligence where he testified that on a rainy 
day, in heavy traffic, he was proceeding at 40 to 50 
miles per hour in the fast lane when a truck ahead 
of him signaled as if it were going to turn left and 
moved into the fast lane, obstructing his view of 
the slow lane, and he turned into the slow lane 
striking plaintiff who was moving at 10 to 15 miles 
per hour. Finley v. Wiley. App Div. 686 
It may be error to charge the jury as to the law of 
emergency in an ordinary automobile accident 
case, and particularly where the emergency is no 
more than a normal traffic condition such as a 
truck changing lanes ahead. Finley v. Wiley. App 
Div. 686 
Skidding of automobile on slippery road is not in 
itself sufficient to require a finding of negligence 
on the part of the operator. Mockler v. Russman. 
App Div. 687 
Where collisions in rapid succession produce a single 
end result and there is no proof as to what damage 
was caused by each collision, both tort feasors are 
jointly and severally responsible. Hill v. Macomber 
& Barry. App Div. 703 
The Keeton-O’Connell Plan Revisited: A Hard Look 
At 8.516 (The Waddington Bill), by Daniel Crystal 717 
Question whether an oil company which gives im- 
pression by means of the appearance of a service 
station or by its advertising with respect thereto 
that it is operating the station or sufficiently in 
control of it for the purpose of extending an invita- 
tion to buy the product or services sold there is 
liable for the negligence of the lessee or his em- 
ployee resulting in injury to a customer relying 
on that impression or apparent invitation reserved. 
Wallach v. Williams. Sup Ct. 719 
The owner and lessee oil company of a service station 
which was‘sublet to an operator are not liable for 
injuries sustained by a customer who was struck 
by an auto owned by another customer who left 
same with the motor on and two non-drivers in 
the front seat where the owner and lesee exercised 
no control and there was no duty to guard against 
conditions which caused injury. Wallach v. Wil- 
liams, et al. App Div. 734 
Landlord must use reasonable care to maintain in 
safe condition an exposed pipe in an apartment 
which pipe extends from radiator in the apart- 
ment to central heating system over which land- 
lord has retained control. Colema:. v. Steinberg. 
App Div. 750 
Inadequacy of information as to airstrip given by 
radar controller is not actionable where pilot had 
adequate opportunity to observe the strip before 
landing. Wenzel v. U.S. U.S.D.C. 2 bss 35 a 
Supermarket Fall Case Law Reviewed 789 
Liability of landowner to employee of independent 
contractor for failure to provide safe place to work 
is not affected by its lack of control over actions 
of the contractor. Piro v. P. S. E. & G. App Div. 798 
The exception for “intentional wrong” in N.J.S.A. 
34:15-8 which eliminates tort liability between 


persons in the same employ where the injury sued 
for is compensable by workmen’s compensation 
means ,deliberate intention and is not equatable 
with “gross negligence” or similar concepts of 
constructive intent. Bryan v. Jeffers. App Div. .... 815 


NEGOTIABLE INSTRUMENTS 
N.J.S.A. 12A:3-419 creates an absolute right in favor 
of the payees to recover on a draft upon proof that 
it was paid by the drawer-drawee upon forged 
indorsements unless the payees were guilty of neg- 
ligence which substantially contributed to the for- 
gery. Gast v. American Casualty Co of Reading Pa. 
App Div. 274 
The requirement of N.J.S. 12A:3-406 that the negli- 
gence “substantially contributes” to the making of 
an unauthorized signature is necessary to satisfy 
the test of factual causation; it is the equivalent 
of the “substantial factor” test applied in the law 
of negligence generally. Gast v. American Casualty 
Co of Reading Pa. App Div. 274 
Knowledge by buyer of negotiable note that maker 
and payee agreed the note would not be negotiated 
does not preclude buyer from taking as a holder 
in due course. Factors & Note Buyers Ine. v. 
Green Lane, Inc. et al. Super Ct. Law Div. 495 
Where payment of draft was made to collecting bank, 
payment was final in favor of a holder in due 
course and neither that bank and/or the drawee 
could revoke the same. Farmers & Merch. Natl 
Bank v. Boardwalk Natl Bank. App Div. 498 
That bank permitted drawing of checks against un- 
collected funds at time when account was low is 
not in itself evidence of bad faith. Farmers & 
Merch. Natl Bank v. Boardwalk Natl Bank. App 
Div. .. 498 
Holder in due course status is not dependent on 
whether acceptance preceded or succeeded acquis- 
ition of title to a draft. Farmers & Merch. Natl 
Bank v. Boardwalk Natl Bank. App Div. 498 
Drawee is liable to holder in due course when, with- 
out being privileged to do so, it caused a bank to 
violate its duty as collecting agent to transmit 
money received for drafts to said holder. Farmers 
& Merch. Nat] Bank v. Boardwalk Natl Bank. App 
Div. 498 


NEW TRIAL 


Erroneous exclusion of proof of loss of future earn- 
ings which precludes jury from considering a sub- 
stantial component of piaintiff’s damages, together 
with a Jow jury award, entitles plaintiff to new 
trial as io damages. Green v. Buck Bros. App Div. 34 

New trial is required where essential evidence is not 
developed because the only witness who could shed 
light on crucial area in action for reconveyance 
was counsel for defendant-grantee who had orig- 
inally drafted deed in question as attorney for the 
plaintiff-grantor. Clark v. Corliss 65 

The action of the Municipal Court, 56 days after con- 


viction, vacating its judgment and granting de- 
fendant a new trial is of doubtful validity. Howe v. 
trelecki. App Div. ae 
NOTICE 


Implied actual knowledge means knowledge based 
on other known facts which would inform a rea- 
sonably prudent person of the ultimate fact. Black 
v. Public Serv. Elec. & Gas Co. App Div. 98 
Where an insurance carrier denies coverage by rea- 
son of the alleged failure of the insured to give 
timely notice of the accident, the carrier has the 
burden of persuasion that there was a breach of 
the notice provision and a likelihood of appreci- 
able prejudice. Cooper v. Government Employees 
Ins. Co. Sup Ct. . 114 
The insured does not lose the agreed policy protec- 
tion if he omits to give notice because he reason- 
ably and in good faith believes no claim against 
him is contemplated either because the damage is 
trivial or because there is no suggestion in the cir- 
cumstances that he is causally involved. Cooper v. 
Government Employees Ins. Co. Sup Ct. 114 
If the insured knew only that someone fell outside 
his place of business and had no reason to believe 
a claim would arise against him, the failure of the 
insured to notify his insurer until after he received 
a claim letter from the injured person's attorney 
was not a breach of the policy. Vassilakis v. Glen 
Falls Ins Co. Sup Ct. 118 
Notice to owner of premises is timely if mailed with- 
in five days after filing of the notice of intention, 
though not received until some time later. Nat’l 
Siding v. Ditriani et als. App Div. 166 
N.J.S.A. 39:3-90 does not require actual notice of 
suspension before its terms become operative. State 
v. Wenof. Camden C. C. ea erie oe 558 


NUISANCE 


Municipal officials may summarily vacate a tenement 
house which is so unfit for human habitation as to 
constitute a public nuisance. Ajamian v. North 
Bergen. Law Div. 654 

The common-law right of abatement of nuisance by 
summary proceedings is not prohibited by the fed- 
eral constitution. Ajamian v. North Bergen. Law 
Div. 654 

Effecting an abatement of the nuisance of an unfit 
building by vacating same is not a “taking” since 
the owner may remedy the conditions and thereby 
regain the use and financial avails of the building. 
Ajamian v. North Bergen. Law Div. -.3.. CR 


OBSCENITY 


Newark Ordinance CO 20:7A which prohibits loud, 
offensive, disorderly, threatening, abusive or in- 
sulting language is directed against conduct not 
fairly susceptible of more precise definition and so 
is not unconstitutionally vague. State of N.J. in the 
Interest of B.N. App Div. 135 

Where the expression used would be likely to cause 
violence by the person addressed, the First and 
Fourteenth Amendments are not violated by an 
arrest under a municipal ordinance. State of N.J. 
in the interest of B.N. App Div. 135 
Where material is designed for and directed toward 
clearly defined deviant sexual group the prurient 
appeal test is satisfied if the material taken as a 
whole appeals to the prurient interest of that dev- 
iant group. State v. Von Cleef, et al. App Div. 531 

Materials which are being transported in automobile 
and are believed to be obscene by investigating 





officer may be seized without officer having first 
obtained judicial determination of their obscenity. 
State v. Bongiorno. Law Div. .................... 831 


OPINIONS 
Committee On Opinions Submits Report For 1967 .. 53 
Report Of Committee On Opinions .. 625 


OPTIONS 

In the face of N.J.S. 48:3-7, the P.U.C. had no author- 
ity to void an option to purchase sewerage system 
facilities ‘(imposed by the municipality as a condi- 
tion to the franchise grant) more than two years 
after the P.U.C.’s initial approval of the option 
and after 100 houses had been connected to the 
system. Township of Deptford v. Woodbury Ter-- 
race Sewerage Corp. App Div. . 466 


ORDINANCES 

Newark Ordinance CO 20:7A which prohibits loud, 
offensive, disorderly, threatening, abusive or in- 
sulting language is directed against conduct not 
fairly susceptible of more precise definition and so 
is not unconstitutionally vague. State of NJ. in 
the Interest of B.N. App Div. 135 

Where the expression used would be likely to cause 
violence by the person addressed, the First and 
Fourteenth Amendments are not violated by an ar- 
rest under a municipal ordinance. State of N.J. in 
the Interest of B.N. App Div. . 135 


PARENT AND CHILD 
Under N.J.S.A. 9:1, where a divorced mother has 
been awarded custody of the child, she may start 
an action alone against a third party tort-feasor 
for loss of earnings or services of the minor child 
even though her husband must pay all medical 
expenses, and her suit in another jurisdiction will 
not be enjoined because the father subsequently 
sues the tortfeasors in New Jersey. Jacobs v. 
Jacobs. Chan Div. 134 
Parent is immune to suit by adopted minor child 
injured by his negligence although after the acci- 
dent and prior to suit child became emancipated 
by marriage. Franco v. Davis. Sup Ct. 178 
Under proper circumstances, court of equity can re- 
quire a divorced husband on motion of the wife to 
contribute toward the college expenses of an 18 
year-old son in the mother’s custody. Nebel v. 
Nebel. Chan Div. 198 
Held, under facts of case, husband is financially able 
to contribute toward college expenses, but it is 
fair under the circumstances to limit his obligation 
to the approximate cost of an education at Rutgers. 
Nebel v. Nebel. Chan Div. 198 
Where an adult son becomes disabled by a mental 
disorder which existed before he reached his maj- 
ority, the wife can compel the divorced husband 
to contribute to the cost of reasonably necessary 
care but the child’s own resources must be used 
first and the wife also must contribute from her 
own resources. Kruvant v. Kruvant. App Div. 273 
A divorced father’s duty to support an adult son 
disabled by a mental disorder after reaching maj- 
ority can be enforced only in a common law action 
involving a plenary trial with representation for 
both parents and the child and not in a proceeding 
under N.J.S. 2A:34-23. Kruvant v. Kruvant. App 
Div. . a3 
Immunity from tort liability will not be extended to 
actions between parents and emancipated children 
even though the family is living in one household. 
Weinberg v. Underwood. Essex C. C. Law Div. 463 
Under N.J.S.A. 9:1-1 the divorced parent who was 
awarded custody is entitled to sue for loss of the 
child’s services resulting from a tortious injury to 
the child. Jacobs v. Jacobs. App Div. 670 
The parent whose funds are used to pay, or who re- 
mains legaliy obligated to pay medical expenses of 
an injured infant child, is entitled to recover 
therefor. Jacobs v. Jacobs. App Div. 670 
Divorced wife who received custody of infant child 
may proceed with action as guardian ad litem and 
in her own right for injuries to child, loss of ser- 
vices and medical expenses provided husband's 
interest in recovery for expenses incurred or to be 
incurred by him is adequately protected. Jacobs 
v. Jacobs. App Div. 670 
A court of equity can in a proper case direct a 
change of childrens’ surname to their mother’s 
maiden name. W. v. H. Chan Div. 671 
The Juvenile and Domestic Relations Court has 
power to order a father to contribute toward the 
payment of college expenses of his children 18 
years of age and over. Hoover v. Voigtman. Juv 
& Dom Rel Ct. 4 ; 815 


PAROLE 


Consecutive sentences under the Sex Offender Act 
must be aggregated for purposes of parole consid- 
eration. State v. Mickschutz. App Div. 466 


PARTIES 


Injured plaintiff may not proceed directly against 
insurance carrier which issued public liability 
policy to church until plaintiff establishes church’s 
negligence and quantum of damages in action 
against church or to which church is a party. Man- 
ukas v. American Ins. Co. App Div. . 135 


PARTITION 


Trustee in bankruptcy who acquired debtor spouse’s 
one-half interest in an estate by the entirety may 
not have partition of the property by sale or other- 
wise. Dvorken v. Barrett. App Div. 310 


PARTNERSHIP 


The mere filing of a partnership name certificate 
without thereafter filing a formal dissolution cer- 
tificate does not impose liability by estoppel on 
one of the named partners to a creditor who, 
without knowledge of the business name certifi- 
cate. extended credit to the other partner after the 
partnership was in fact dissolved. Reisen Lumber 
v. Millwork Co. v. Samonelli. Law Div. oo oe 


PEACE CORPS 


Peace Corps Lawyers In Brazil, by Henry Ramer .. 605 


PENSION PLANS 


Pension plan trustees have an affirmative duty to 
notify all covered employees of the requirements 
for participation even though the instrument itself 
does not impose such a duty. Branch v. White. 
App Div. .. Ne ee Pen hte Ramer +14; 2,3,6 Se 
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PENSIONS Under the statute a security interest arising under 1968 Annual Index Page Fifteen 
831 1J.S.A. 43:3-1 does not compel Pennsylvania pen- a commercial transaction financing agreement : aa Sata and 
" : . - entered into before a tax lien is filed in certain process since plaintiff had suffered injuries in New 


sioner to surrender pension rights but merely con- 
ditions his right to public employment in this state 


cases is protected against federal tax liens only 


Jersey, public policy favors keeping non-residents 
subject to suit for accidents occurring in New Jer- 


53 ogee - ‘et are : : : 
upon his giving up such rights for the period of where the inventory, accounts receivable, etc., : 2 be : : 
525 his public employment. Bortel v. Board of Ed. App are acquired within 45 days of such filing andthe sey, defendant escaped service only ee 
Div. - 243 federal choate test must be met within such 45 day” obligation to inform New York aap 1S 
A judge of the Juvenile and Domestic Relations period. Continental Finance v. Cambridge. Law change of address, and he -_ a aine a 
Court who is a member of the Public Employees Div. _.. 850 ual notice by reporting at c ee g 
Retirement System is subject to the retirement Negligence claims against receivers or trustees given inquiries of his — Ee. ae. 08 
provision of N.J.S.A. 43:15A-47b and must retire priority in bankruptcy cases 422 Byrne et al. Law Div Sree: 
at age 70 although his five-year appointment ex- Where proximate cause of death was condition for Process in - action to determine mari wee yar us in- 
tended beyond that age. Div. of Pension v. Linde- which decedent was treated at hospital, services voles rights personal to the parties an ae a 
man. Chan Div. 782 were rendered during his last illness under N.J. service under R.R. 4:4-4 is required. Meeker v. ‘a 
166 y S.A. 3A:24-2 although a three month period passed. Meeker, et al. Sup Ct. 
@ PHYSICIANS In Re Estate of Carpentiero. Middlesex Co. ” 574 It is consonant with due process for this State to 
Doctor’s Rejection Of Emergency Call No Basis For A construction lender who advances money to a spec- exercise jurisdiction, considering the extent of de 
Liability. 161 ulative undercapitalized developer, does not there- fendant’s commercial penetration of New Jersey, 
What Is Reasonable Medical Certainty?, by John C. by owe a duty to subcontractors or materialmen the contract to be performed here, and bean 
Shepherd 573 to see that the owner or contractor properly dis- mal inconvenience - defendant. Corporate Devel- 
licensed in Penn- burses the funds. First National State Bank v. opment v. Warren-Teed, etc. App. Div. nae 542 


The employment of a physician, 

sylvania but not in New Jersey, by a non-profit 

35 hospital as emergency room physician and director 
of medical education on a full time basis for a 

stated salary is a violation of N.J.S.A. 45:9-22. 

State Board of Medical Examiners v. Warren Hos- 


Cariyle Hous se, Inc. Chan Div. é 590 
Held, on facts, the mortgagee of an advance money 

construction mortgage was entitled to act prud- 

ently to preserve the priority of its mortgage and 
justified in disbursing funds to lienholders 


PRODUCTS LIABILITY 
Hold Tobacco eeaieied May Be Sued For Lung 
Cancer 88 
The fact that only a ‘small proportion of those using 
a product are injured by it does not absolve the 


Was 


ae nen ee ee ee oF pwn no 1a goer —— a ee seller from liability on an implied warranty. New- 
5 ” ment C mortgagor. May 3 ity I ior les tienes “.. ae es 575 
" PIGEONS Bank Chan. Div. 717 ark v. Gimbel’s Ine. et al. App Div 7 


PROFESSIONS 
The loss of status resulting from expulsion from a 
professional organization is the basis for judicial 
relief; economic necessity for membership in an 


levying upon surplus funds 
which had been deposited with the clerk of the 
court following a mortgage foreclosure sale is not 
entitled to equitable priority over other judgment 


A zoning ordinance prohibiting as an accessory use A judgment creditor 
any structure used for the housing of birds is not 
invalid when applied to the maintenance of a 
shelter for keeping racing pigeons as a hobby 


a residence zone. Houron v. Township Committee . creditors. Western v. Goodman. Chan Div. 719 organization exercising monopolistic control need 

of Union. App Div. 166 Distribution of surplus 1 moneys should be made in not be shown by an expelled member seeking re- 

wae accordance with the prioriti es existing when the instatement. Riggins v. American Society of Clin- 
PLANNING funds were deposited by the sheriff with the clerk ical Pathologists. Sup Ct. 147 

Where a subdivision ordinance restricts length of of the court. Western v. Goodman. Chan Div. 719 Courts will relieve against any expulsion from an 





association based on rules which are in conflict 
with public policy. Higgins v. American Society of 


34 dead-end streets but permits relaxation under cer- N.J.S.A. 2A:17-39 does not contemplate that a party 











tain conditions, the planning board must make sh be. rewarded causing a levy to be made 
findings of fact so that a reviewing court can pass after judgment creditors already have initiated Clinical Pathologists. Sup Ct. 147 
judgment on the propriety of the conclusion that a proceedings to obtain distribution of surplus funds. An applicant for registration as a securities agent 
8 relaxation should be granted. Smith v. Twp. of Western v. Goodman. Chan Div. 719 must expect that the Bureau of Securities may 
Morris. App Div. 462 PRISONS legitimately inquire into those portions of his 
A municipality may not impose upon a subdivider a eee private life which affect the public interest and 
condition that he make off-site improvements Although habeas corpus may be technically available the exercise of the licensed profession among the 
where no standards and procedures exist to appor- to a prisoner protesting a transfer to a mental public. Higgins v. N.J. Bureau of Securities. App 
3 tion the costs on the basis of the benefit to the hospital, the ordinary remedy in such a case is Div. 311 
subdivision. Longridge v. Princeton. etc. Sup Div. 511 review of the administrative actions in the Appel- The employme nt of a physician, S Nigensedia in Pennsyl- 
Municipality may require owner, as a condition for late Division. McCorkle v. Smith. App Div. 398 vania but not in New Jersey, by a non-profit 


hospital as emergency room physician and director 


approval of a subdivision of his property, to pro- 











eres 
vide a right of way across the property for the PRIVILEGE ; of medical education on a full time basis for a 
8 extension of an existing street to meet with an- A medical doctor specializing in psychiatry does not stated salary is a violation of N.J.S.A. 45:9-22. 
other street in accordance with a previously adop- fail within the privilege accorded psychologists State Board of Medical Examiners v. Warren Hos- 
ted master plan. Brazer v. Mountainside. Super Ct. under N.J.S.A. 45:145-26. Ritt v. Rit. Chan Dey. .. 168 pital. Warren Co. Dist Ct. . 607 
Eau Die, 559 Bah hes ss in New Jersey, par apeediome rege PROSECUTORS 
PLAYGROUNDS ; das hi an wate the privilege by authorizing Metamorphosis In Criminal Court, by C. Paul Jones 225 
A municipality is immune from tort actions arising the d ctor to disclose the information to an insur- PROXY MARRIAGES 5 
3 out of the construction and maintenance of public ance company and by instituting an action. Ritt Faiiure of proxy marriage to comply with statutory 
playgrounds and recreational facilities under N.J Vv. Ritt. Chan Div, : 102 requirements such as solemnization renders it 
S.A. 40:9-2. Fahey et al v. Jersey City. Sup Ct. 479 The Court will not decide the abstract issue of subject to annulment by either party. Lopez v. 
whether an absolute privilege extends to any Lopez. Chan Div. 622 
PLEADING communication made to a municipal governing 
Summary judgment is inappropriate where the body by an objector to a variance recommendation PROXY SOLICITATIONS Keren 
pleadings are so imprecise and inadequate as to in a factual vacuum created by an inadequate ne ee applicability. Bound Brook 
3 fail to project the factual and legal issues. Zakut- record. J. D. Construction Corp et al v. Isaacs et al. v. Jafie. US.DC. : 371 
ansky v. Bayonne. App Div. i pare Sap A On ee ce 212 psycHIATRIC EXAMINATION 
ince it is not necessary to pass on the physician- oi a ; pia hige athens 
POLICE patient privilege and legislative action on this en ee ee ste hth perc - 
An ordinance adopted by a Borough Council pur- question is pending, it would be gratuitous and oer Cg — prtinocennse to “_ a nal 
' suant to R.S. 40:47-1 may provide that the day to impolite to consider same. Ritt et al v. Ritt. Sup Ct. 494 amanavon, — oe Sade be ae ‘2 cee 
day management of the Police Department be criminal act if the doctor be ieved such discussion 
vested in a Board of Police Commissioners which PROCEDURE parte LS violated jis fifth amendment protection 
may conduct hearings on charges against members Judgment in fraud will not be entered even after scape self-incrimination. State v. Obstein. Sup 735 


ult in a suit on a note when one of the grounds 


- suit is defendant's alleged fraud and plaintiff Future guide lines with respect to psychiatric exam- 


ination set forth. State v. Obstein. Sup Ct. 735 


of the Department and impose minor disciplinary 
penalties without seeking approval of the council. 





Bd. of Police Commissioners of Leonia.v. Olson. to prove that defendant intended the plaintiff 
] App. Div. . i De 510 to ni y upon oe S misrepre ag iain Metric Invest- PUBLIC DEFENDER 
A patrolman convicted before a municipal body on ment Inc. v. Patterson. Law Div. 2 Metamorphosis In Criminal Court, by C. Paul Jones 225 
charges is entitled to a trial de novo before the Sieeatees $s application to clare assignment of ac- Kessler Calls For Public Defender Reforms Or 


t corporation null and 

















County Court irrespective of the penalties imposed. count receivable by in vel ; Change In Indigent Defense System. 788 
Bd. of Police Commissioners of Leonia v. Olson void may be disposed of in summary manner if 
App Div. 510 assignees claim is unsukstantial or “‘colorable,” as PUBLIC EMPLOYEES 
Where the totality of the circumstances confronting where assignee has failed to produce security N.J.S.A. 43:3-1 does not compel Pennsylvania pen- 
pol ice officers makes it reasonable for them to in- agreement, thereby rendering assignment unen- sioner to surrender pension rights but merely con- 
sist on talking to a homeowner, the latter is not forceable Rutkin v. Burdette. Chan Div. 83 ditions his right to public employment in this state 
justified in physically resisting, and by striking an Trial judge properly exercised his discretion in re- upon his giving up such rights for the period of his 
officer he forfeits his right to retreat within his fusing to dismiss plaintifis complaint even though public employment. Bortel v. Board of Ed. App 
home. State v. Owens. App Div. 526 summons was not issued within 10 days after filing Div. 243 
e complaint and action was not prosecuted for The NJ. State Highway Authority had the power to 
PREEMPTION more than 6 months wees these failures were the adopt a regulation fixing a mandatory retirement 
The real estate license law does not preempt all result of- the inexcusable neglect of plaintiff's at- age at 65 for its employees. Jacobs v. N.J. State 
exercise of municipal power over licensees. Mogo- torney. McLaughlin v Bas sing. Sup Ct. 295 Hway Auth. App Div. 499 
lefsky et al v. Schoem et al. Sup Ct. 66 Motion to dismiss addressed to plaintiff's opening The Public Employees’ Retirement Act was not in- 
Although a municipality may not require a person should be made at the close thereof. Reilly v. tended to afford tenure rights to all public em- 
to obtain a local license to carry on a business or Speigelhalter. App Div 311 ployees or to curtail the employment autonomy of 
profession for which he has already been licensed Though trial court may hear and decide motions or the Highway Authority. Jacobs v. N.J. State oe 
under state law. it may exercise appropriate police order to show cause exclusively upon affidavits, it Auth. App Div. 499 





power over the conduct of that business for the should not do so when affidavits show there is a 
protection of purely local interests by regulations genuine issue as to material facts, even though 
relating to aspects not aiready subject to state stat- counsel waive oral testimony. Tancredi v. Tancredi. 


PUBLIC UTILITIES 
The liability of a utility company for failure to ex- 
ercise due care in moving guy lines on a high 








ute or regulation or not in conflict therewith or App Div. 434 ; 4 : ; ‘ 

where the state has not acted pursuant to powers Application to intervene may be denied where not voltage line pole in connection with highway 
granted it. Mogolefsky et al v. Schoem et al. timely. Clarke v. gh ol et al. Super Ct. Law Div. 451 const truction may be grounded on implied actual 
Sup Ct. 66 Trial court did not abuse its discretion by denying knowledge. Black v. Public Serv. Elec. & Gas Co. 


App Div. 98 
R.S. 40:55-50 which exempts public utility structures 
from local zoning ordinances where P.U.C. deter- 


to testify made after an ex- 
nd after both parties 


tofendant’s request 


PRINCIPAL AND AGENT press election not to testify 





Contract for payment of finders fee to business had rested and concluded their summations. State ( 
broker is impliedly conditioned on broker having v. Gray. App Div. 511 mines they are reasonably necessary for the wel- 
authority to offer the business to the purchaser. fare of the public was not applicable because the 
M. Dean Kaufman, Inc. v. Amer. Machine & PROCESS utility had not filed a petition with the Board of 
Foundry. App Div. 543 Service of Process by leaving the summons and com- seeking an exception from local zoning. Petition 

plaint outside the house when defendant denies of Public Serv. Elec & Gas Co. App Div. 275 
PRINCIPAL AND INCOME her identity and refuses to open the door to accept Although the Board of Public Utility Commissioners 


has the power and duty to consider effect of a pro- 
35 posed structure on surrounding property and other 


the papers is valid. Peoples Trust v. Kozuck et al. 


Held, General Motors stock distributed by du Pont 
Law Div. 


and Chase Manhattan is allocable to income where 





will is oriented toward testator’s widow and chil- 


Service of process in dis strict court may be made 
pursuant to R.R. 4:4-4(j) upon a defendant resident 


aesthetic and zoning considerations, it is not a 
statewide planning and zoning agency over public 


dren, not toward remaindermen. Re: Conway. np : on . 
Sup Ct. 24 of this state by registered mail addressed to his utility construction. Petition of Public Serv. Elec. 
dwelling house or usual place of abode in this state & Gas Co. App Div. 275 
PRIORITIES where it appears that despite diligent inquiry and In the face of N.J.S. 48:3-7, the P.U.C. had no author- 

A security interest recorded with the F.A.A. has pri- effort defendant cannot be served personally at » ity to void an option to purchase sewerage system 
ority over unrecorded aircraft possessory lien such address. Roth v. Jackson. App Div. 242 facilities (imposed by the municipality as a condi- 
despite N.J.S.A. 12A:9-310 and TA:4-2 since 49 Where service under R.R. 4:4-5 (a) on an out of state tion to the franchise grant) more than two years 
U.S.C.A. £1403 has preempted the field of liens on defendant who had evaded other methods of ser- after the P.U.C.’s initial approval of the option and 
aircraft. Smith et al v. Eastern Airmotive Corp vice was invalid only because not mailed by one after 100 houses had been connected to the system. 
et al. Chan Div. 178 of the persons specified, held the service will be Township of Deptford v. Woodbury Terrace Sew- 

Under 26 U.S.C.A. $6321 et seq., filed federal tax lien quashed and default vacated but plaintiff is given erage Corp. App Div. 466 
has priority over secured creditor to funds from thirty days to effect new service. Rudikoff v. Decision by Public Utility Board concerning combin- 
assigned accounts receivable which did- not come . Byrne et al. Law Div. 403 ation. of bus routes will not be set aside where 
into existence until after 45 days of such filing. “Service by registered mail to the out of state ‘de- there is reasonable basis in the evidence to sustain 
Continental Finance v. Cambridge. Law Div. . 350 fendant’s insurance carrier did not violate due it. In Re P. S. Coord. Trans. App Div. ........... 831 
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RACING 
N.J.S.A. 5:5-39.1 which requires that a race meeting 
be approved by the voters of both the county and 
the town in which it is to be held and says that the 
question shall not be submitted to the voters more 
often than once in five years does not improperly 
delegaie legislative power to the town voters, even 
though in practice a rejection by them does pro- 
hibit such meetings for five years in the entire 
county. Jersey Downs, Inc. v. New Jersey Racing 
Comm. App Div. 


RAPE 
Rape and entry with intent to commit rape are sepa- 
rate and distinct offenses. State v. Simmons. App 
Div. : 99 


REAL PROPERTY 

Where plaintiff's predecessors in title excluded tide- 
waters from land in Pennsauken Township prior to 
1891 they became vested with title therein and 
such title does not revest in the State immediately 
upon such lands becoming again tideflowed but 
remains in the private owner for a reasonable 
period of time—time sufficient to accord him the 
opportunity to again exclude the tide. Ward v. 
Palmer. Sup Ct. 

Syradual and imperceptible accretions belong to up- 
land owners although they may have been induced 
by artificia! structures. Wildwood Crest v. Masciar- 
ella et al. Sup Ct. 

Trustee in bankruptcy who acquired debtor spouse’s 
one-half interest in an estate by the entirety may 
not have partition of the property by sale or other- 
wise. Dvorken vy. Barrett. App Div. 

Statement In Support Of SCR-41, by Hon. William 
T. Hiering 314 

Where sellers could not honor their guarantee of 
ingress and egress title was unmarketable, but 
purchasers remedies were limited by contract 
provision obligating sellers to return deposit and 
reimburse certain search fees and they could not 
seek damages or specific performance with an 
abatement. Melcer v. Zuck, et al. App Div. 

An oral modification of a contract for the sale of 
land is unenforceable under the Statute of Frauds. 
Meicer v. Zuck, et al. App Div. 

While construction lender taking the benefit of a 
subordination is not a guarantor to the subordin- 
ator or liabie to him for mere negligence in seeing 
to the appropriation of the moneys to the construc- 
tion, equity requires such a construction lender 
to make and administer the loan in the con- 
ventional manner of a construction lender rather 
than mask what is essentially a loan on the 
general credit and reliability of the borrower and 
the security of the land value as a construction 
loan, and <ct accordingly in disbursing the funds. 
Cambridge v. Hockstein, et al. App Div. 

The owner and lessee oi! company of a service sta- 
tion which was subiet to an operator are not liable 
for injuries sustained by a customer who was 
struck by an auto owned by another customer who 
left same with the motor on and two non-drivers 
in the front seat where the owner and lessee 
exercised no control and there was no duty to 
guard against conditions which caused injury. 
Wallach v. Williams. et al. App Div. 734 


RECALL 

When two or more offices identical even as to expir- 
ation date are involved in a recall election, all of 
the contestants shall be deemed to be candidates 
for all such offices. Grubb v. Wycoff. Sup Ct. 

An incumbent on the recall election may run to suc- 
ceed himself if a plurality vote suffices for election 
to the unexpired term and may run with respect 
to all potential vacancies. Grubb v. Wycoff. Sup Ct. 


RECEIVERSHIP 

Receiver’s application to declare assignment of ac- 
count receivable by insoivent corporation null and 
void may be disposed of in summary manner if 
assignees claim is unsubstantial or “colorable,”’ as 
where assignee has failed to produce security 
agreement, thereby rendering assignment unen- 
forceable. Rutkin v. Burdette. Chan Div. 83 


REFERENDUMS 


A municipal budget is not subject to a referendum. 
Caprowski et als v. Jersey City et al. Law Div. 


REIMBURSEMENT 
Under N.J.S.A. 44:10-4, the county welfare board 
may seek reimbursement for aid granted to a de- 
pendent child from the proceeds of a recovery in 
tort for personal injuries suffered by the child. 
Francis et al v. Harris et al. Law Div. 


RELEASES : 

Plaintiff may settle with and covenant not to sue 
defendant and defendant’s primary insurance car- 
rier while reserving his rights against excess 
insurer. Deblon v. Beaton et al. Law Div. 


RELIGION 
Religious education and religious environment are 
important factors in the determination of custody 
T. v. H. Chan Div. a hi A Se ae 


RES ADJUDICATA 
Doctrine of election of remedies does not prevent 
piaintiff who obtained divorce from bed and board 
on the ground of extreme cruelty from obtaining a 
later absolute divorce on the same ground without 
reproving the cruelty. Raab v. Raab. Chan Div. 195 
Prior proceedings in Juvenile and Domestic Rela- 
tions Court finding the plaintiff in the case at bar 
guilty of desertion are not res judicata such as 
would bar plaintiff's subsequent divorce action. 
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350 
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Russell v. Russell. Chan Div. 198 
RETIREMENT 
The N.J. State Highway Authority had the power to 
adopt a regulation fixing a mandatory retirement 
age of 65 for its employees. Jacobs v. N.J. State 
Siem. WAN PAS DIY. c.g oon evs occ sase uw evaciosk 499 
REVOCATION OF LICENSE 
N.J.S.A. 39:3-90 does not require actual notice of 
suspension before its terms become operative. 
State v. Wenof. Camden C. C. NR atois .. 558 








RIGHT OF PRIVACY 

An applicant for registration as a securities agent 
must expect that the Bureau of Securities may 
legitimately inquire into those portions of his pri- 
vate life which affect the public interest and the 
exercise of the licensed profession among the pub- 
lic. Higgins v. N.J. Bureau of Securities. App Div. 311 

RIGHT TO COUNSEL 

Sentences imposed in the absence of counsel or 
waiver are invalid under Gideon, (which applies 
retroactively) as violative of the Sixth and Four- 
teenth Amendments, and wiil be set aside and 
new sentences ordered, when attacked by petition 
for post-conviction relief. State v. Kramer. Law 
Div. 82 

Light fine and suspension of sentence indicate ade- 
quate legal representation. State v. Seymour. App 
Div. ; 146 

Defendant had right to counsel at revocation pro- 
ceedings although the proceedings antedated the 
recent decision bestowing the right. State v. Sey- 
mour. App Div. 

Defendant was deprived of his right to the effective 
assistance of trial counsel when he was not ad- 
vised of his right to appeal and of the right to 
counsel to prosecute an appeal. State v. Allen. 
Law Div. 

Implementation Of The Gault Decision; A Commen- 
tary On The New Juvenile Court Rules For New 
Jersey, by Elliot M. Baumgart 

Where there is no lawful right to refuse to take 
drunkometer test absence of advice of counsel 
prior to submission to test does not render test 
results inadmissible. State v. Kenderski 

Whether the right to counsel applies in motor ve- 
hicle violation cases not decided. State v. Gillespie. 
App Div. 

A lawyer, whether retained or appointed, must dis- 
cuss the availability and advisability of an appeal 
with a convicted client, ask him if he can afford 
an appea! or other remedy, and, if not, advise him 
of the availability of assigned counsel. State v. 
Bowens. App Div. 415 

On a petition for posi conviction relief, the petitioner 
has the burden of proving that his trial counsel 
did not inform him that assigned counsel was 
available for an appeal if he had become indigent. 
State v. Bowens. App Div. 

When defendant was fully advised of his rights and 
he initiates an offer to confess because of what he 
considers his own “interests,” the confession will 
not be supressed. State v. McKnight. Sup Ct. 

Constitutional warnings given to a defendant prior 
to Miranda are not presumed to be inadequate. 
State v. Magee. Sup Ct. . 614 

Refusal of defendant to sign a written statement, 
acknowledged at the time to be true, until inspect- 
ed by counsel will not prevent its admission as 
evidence. State v. Magee. Sup Ct. 

A conviction, otherwise valid, will be reversed on 
appeal because of the ineffectiveness or inadequacy 
of counsel only if what he did, or failed to do, is 
of such magnitude as to thwart the fundamental 
guaranty of a fair trial. State v. Woodward. App 
Div. 638 

In Re Gault must be applied retroactively in juvenile 
proceedings where the juvenile was not advised by 
the court that an attorney would be assigned to 
represent him if he could not afford to retain his 
own counsel. State in the Interest of J. M. Juv & 
Dom Rel Ct. eee ys | 

Not Charity, But Law And Justice, by J. L. Bernstein 685 

The Wade line of cases is not applicable to a con- 
frontation taking place in the course of an on-the- 
spot, general, street investigation of a complaint 
of suspicious activity rather than of a complaint 
charging defendant with a specific crime. State v. 
Satterfield. App Div. 

The Massiah and Green rule barring admission of 
statements made by a defendant without the assist- 
ance of counsel does not extend to statements made 
before any indictment. State v. Phillips. App Div. 

The Miranda rule does not bar admission of state- 
ments made by defendant without counsel where 
he was fully informed of his Miranda rights and ~ 
voluntarily, knowingly and intelligently waived 
them and gave the statements. State v. Phillips. 
App Div. : 
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RIOTS 

The Administration Of Justice In Times Of Civil 
Disorder, by Mr. Cyrus R. Vance 

The declaration of an emergency by the Governor 
and the use of National Guard troops did not re- 
lieve or lessen the liability of the City of Newark 
under N.J.S.A. 2A:48-1. A & B v. Newark. Law Div. 

Claims under N.J.S.A. 2A:48-1 for alleged riot dam- 
age may be brought by insurance carriers as sub- 
rogees. A & B v. Newark. Law Div. 

Judicial notice is not to be taken of the existence of 
riots in the City of Newark in July of 1967 in de- 
termining claims under N.J.S.A. 2A:48-1. A & B 
v. Newark. Law Div. 813 
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813 


RIPARIAN RIGHTS 
Gradual and imperceptible accretions belong to up- 
land owners although they may have been induced 
by artificial structures. Wildwood Crest v. Mascia- 
rella et al. Sup Ct. te 
Thallasic Law—A New Look At The Ocean, by 
Joseph F. Krubsky : : ae 
RULES 
Notice to the Bar Re: Proposed Changes in R.R. 4:16 
and R.R. 4:73. 1 
U.S. District Court Rule Amendment Re: Discovery 
Motions 97 
Workmen's Compensation Rule Amendment 129 
Trial judge properly exercised his discretion in 
refusing to dismiss plaintiff's complaint even 
though summons was not issued within 10 days 
after filing of the complaint and action was not 
prosecuted for more than 6 months where these 
failures were the result of the inexcusable neglect 
of plaintiff's attorney. McLaughlin v. Bassing. 
Sup Ct. ; 
Proposed Clients’ Security Fund Rules .. 
U.S. District Court Rule Amendments .... 
New Rule 7:16-1 Adopted i 





SALES 

The purchaser of a new automobile may cancel the 
sale and recover the purchase price upon timely 
notice if the vehicle is substantially defective. 
Zabriskie Chev. Inc. v. Smith. Law Div. 

The fine print on the back of an automobile order 
form and the provisions of the new vehicle war- 
ranty given to the buyer at the time of delivery do 
not effectively exclude the implied warranties of 
merchantability and fitness. Zabriskie Chev. Inc. 
v. Smith. Law Div. 

Where goods are to be deliv ered in installments and 
a breach of warranty with respect to one instali- 
ment substantially impairs the value of the whole 
contract, the buyer can cancel the entire contract. — 
Graulich Caterer Inc. v. Hans Holterbosch Inc. 
App Div. 414 


SAVINGS AND LOAN ASSOCIATIONS 
Practice followed by Savings & Loan Association of 
computing interest on long term mortgages on 
365/360 basis is unlawful. Silverstein et al v. 
Shadow Lawn S & L Assn. Sup Ct. 103 


SCHOOLS 

Controversy respecting specifications and contracts 
for schoo! construction, as they relate to bidding 
statute, should be submitted to Commissioner and 
State Board of Education, prior to submission to 
Court. Fisher v. Bd of Ed Tp of Union et al. App 
Div. 130 

In a tort proceeding against a Board of Education for 
personal injury damages resulting from its alleged 
negligent failure to safeguard its students while 
being transported in a school bus, ordinary princi- 
ples of negiigence rather than the special concept 
of active wrongdoing should be controlling. Jack- 
son v. Hankinson. Sup Ct. 195 

The concept of active wrongdoing has no vitality ina 
case involving the alleged negligent failure of 
school authorities to take reasonable precautions 
for the safety and well-being of a student while 
still in their custody. Jackson v. Hankinson. Sup 
Ct. 195 

N.J.S.A. 18A:39-1 which permits school districts to 
provide transportation for private school students 
is not an unconstitutional establishment of religion 
since its language includes no religious test and its 
primary purpose is to benefit students and not 
schools. McCanna v. Sills. Chan Div. 

Everson v. Board of Education of Ewing Township 
and cases following it are conclusive on the consti- 
tutionality of N.J.S.A. 18:39-1 even though the 
present statute differs from its predecessor in that 
busing is not limited to established public school 
routes. McCanna v. Sills. Chan Div. 

A parent who breaches a re-enrollment contract is 
liable for damages and equity will not compel the 
school to deliver a transcript of his child’s grades 
for previous years until he pays. Fayman v. Trus- 
tees. Chan Div. 
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SEARCH AND SEIZURE 

A police officer, to whom a volunteered statement of 
a shooting has been made, need not give any 
warnings of constitutional rights before immedi- 
ately asking about the weapon and taking it for 
his own protection. State v. Reves. Sup Ct. ... 3 

Where the premises to be searched were otherwise 
so well identified that casting out a plainly erron- 
eous street number there was still enough to 
clearly point out the property to be searched, the 
wrong street number would not affect the validity 
of the warrant. State v. Ferrara. App Div. 

Personal knowledge of the officer executing a war- 
rant may properly be an element to be considered 
where an error in designating the place to be 
searched is at worst innocent and technical and 
there is other descriptive language which properly 
identifies the place. State v. Ferrara. App Div. 113 

A search subsequent to an arrest on an announced 
ground insufficient to support the arrest will be 
upheld when facts were known to the officers prior 
to the arrest which would constitute probable 
cause for arrest on another, valid ground. State 
v. Reyes. App Div. . 118 

R.R. 3:2A-5, requiring the filing of affidavits on 
which warrants are based, is directory only and 
the fact that the police do not file the affidavit and 
warrant, but instead lose it, does not invalidate 
an otherwise lawful warrant and affidavit where 
the contents of both are reconstructed by exten- 
sive testimony and the defendant suffers no actual 
prejudice. State v. Harris. App Div. 

It may be improper to permit a reporter and photo- 
grapher to be present when a warrant is executed 
but this failure to keep the fact of the search secret 
does not “taint” the seized items or invalidate the 
warrant. State v. Harris. App Div. 

Defendant who personally raises questions of -_s 
idity of search warrant and arrest is entitled to 
have matter remanded although his assigned coun- 
sel made no formal pre-trial motions challenging 
the sufficiency of the warrant or,the seizure of 
evidence when counsel's failure to move was not a 
strategic decision and there were arguably color- 
able grounds to support such a motion. State v. 
Burton. App Div. 

Defendant’s de facto control and authority over 
premises searched with his express authorization 
relieves the search of any Fourth Amendment vio- 
lation with respect to the codefendant-lessee of the 
premises. State v. Hagen. App Div. 

There is no distinction between the improper admis- 
sion of physical tangible objects which have been 
unlawfully seized by the police and oral testimony 
concerning the seizure of such objects. State v. 
Wade. App Div. 

The enforced subjection of defendant to examination 
for evidence of intoxication was justified, notwith- 
standing the invalid arrest, as an emergency mea- 
sure to assure the state against loss of evidence. 
State v. Gillespie. App Div. . 

A search incidental to a lawful arrest is valid even 
though made after the car searched has been 
moved to headquarters. State v. Blanca. App Div. 

A showing of probable cause to believe one has com- 
mitted a murder ordinarily is enough to justify a 
search of his house or peagenty, State v. Seefeldt. 
Sup Ct. ; 
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Search and Seizure, Cont’d 

Police may, to prevent the imminent destruction of 
evidence of the commission of a crime, use force 
provided it is not of such a shocking nature as 
would render the seizure of the evidence constitu- 
tionally unreasonable. State v. Delos Santos. App 
Div. . 

Whether force used to prevent destruction of evid- 
ence was constitutionally reasonable is question 
depending on facts of each case. State v. Delos 
Santos. App Div. 

Under facts, search of an unconscious person by pol- 
ice without a warrant resulting in seizure of mari- 
juana was not only reasonable but required. State 
vy. Agent. App Div. 

An automobile seized as the instrumentality of a 
crime may be searched without a warrant. State v. 
McKnight. Sup Ct. 

A letter from New York Police stating that they had 
“confidential information” that the defendant's 
telephone was being used for bookmaking, and a 
conversation with an unidentified person at that 
number who seemed familiar with bookmaking 
although he refused to take a bet because he “did 
not know” the caller, made it reasonable for de- 
tectives to believe that bookmaking was carried on 
at the premises and justified the issuance of a 
search warrant. State v. Kasabucki. Sup Ct. 

When a police officer requests a warrant, the court 
should take a practical and realistic view and if 
the adequacy of the facts in the affidavit is mar- 
ginal doubt shouid be resolved in favor of granting 
the warrant. State v. Kasabucki. Sup Ct. 

A reviewing court should regard the decision of the 
ssuing court as binding unless there was no justifi- 
cation for it. State v. Kasabucki. Sup Ct. 

A warrant which contains a valid command to search 
a dwelling and also an invalid blanket command 





to search all persons found there is not void ab 
nitio, and the invalid portion may be treated as 
mere surplus. State v. Masco State v. Dalton. 
App Div. 

A telephone is “bookmaking paraphernalla’’, so that 


police acting under a warrant containing such a 
description may lawfully receive incoming tele- 
phone calls as part of their search for evidence. 
State v. Masco / State v. Dalton. App Div. 

Materials which are being transported in automobile 
and are believed to be obscene by investigating 
officer may be seized without officer having first 
obtained judicial determination of their obscenity. 
State v. Bongiorno. Law Div. 


SEAT BELTS 
Where the plaintiff-passenger’s failure to use seat 
belts was not a proximate cause or substantial fac- 
tor in producing the accident from which plaintiff 
sustained injuries, such failure does not absolve 
defendant from liability. Barry v. The Coco Cola 
Co. Law Div. 

In the absence of expert evidence, an attempt by the 
jury to apportion plaintiff's damages which were 
due to his failure to use seat belts, as against what 
injuries he would have suffered if seats belts were 
used, would be pure speculation and should not be 
permitted. Barry v. The Coco Cola Co. Law Div. 


SECURITIES AGENTS 

An applicant for registration as a securities agent 
must expect that the Bureau of Securities may 
legitimately inquire into those portions of his pri- 
vate life which affect the public interest and the 
exercise of the licensed profession among the pub- 
lic. Higgins v. N.J. Bureau of Securities. App Div. 

Held. on the facts, the revocation of appeliant’s regis- 
tration as a securities agent on the ground of de- 
liberately false answers in his application and un- 
satisfactory character was supported by substantial 
credible evidence. Higgins v. N.J. Bureau of Secur- 
ities. App Div. 

ECURIFISS EXCHANGE ACT 

Tender solicitations—Proxy solicitations—applicabil- 
ity of Act. Bound Brook v. Jaffee. U.'S.D.C 


SELECTIVE SERVICE 

Habeas corpus will lie to obtain release of a service- 
man illegally and improperly inducted by reason 
of draft board’s misinterpretation of regulations 
and failure to properly advise thereafter of his 
appea! rights. Striker v. Resor. U.S.D.C. 

SELF-INCRIMINATION 

A defendant in a criminal prosecution is entitled, 
upon request, to an affirmative charge that the 
jury should indulge in no adverse presumption or 
inference from his failure to testify in his own be- 
half. State v. Smith. App Div. 

Vhere the defendant does not testify, comment by 
the trial court upon the readiness of the State’s 
witnesses to testify followed by a charge that the 
jury can consider the defendant’s interest in the 
outcome of the trial constitutes plain error in vio- 
lation of defendant's Fifth Amendment rights. 

tate v. Smith. App Div. 

Unless it appears that there are witnesses other than 
the defendant available to contradict or deny evi- 
dence inculpating him, comment by the court 
which directs the jury’s attention to the defend- 
ant’s failure to testify is reversible error. State v. 
Dent. Sup Ct. 

It was prejudicial error to permit the Prosecutor to 
cross examine two State witnesses in the presence 
of the jury, where the Court and Prosecutor had 
been informed prior to trial that they intended to 
recant their previous statements, and where the 
cross examination involved leading questions 
which suggested to the jury that the witnesses had 
previously incriminated the defendant. State v. 
Cullen. App Div. 

Where the Prosecutor has reason to believe a witness 
will claim the privilege against self incrimination, 
he should ask him whether he intends to do so 
before calling him to testify in the presence of the 
jury, and he should not be permitted to continue 
the questioning once it is clear that the witness 
actually does intend to use the ae State v. 
Cullen. App Div. 


SENTENCES 
Sentences imposed in the absence of counsel or wai- 
ver are invalid under Gideon, (which applies re- 
troactively) as violative of the Sixth and Four- 
teenth Amendments, and will be set aside and new 
sentences ordered, when attacked by petition for 
post-conviction relief. State v. Kraemer. Law Div. 
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Whether sentences are to run concurrently or con- 
secutively depends upon the intent of the sentenc- 
ing judge which may be ascertained by an appel- 
late court by examination of the record at sent- 
encing and by remand to the sentencing judge for 
a clarification of the time and manner in which a 
sentence is to be served. State v. Heslip 

A defendant who has once been convicted of a crime 
may, if he is convicted again of the same crime at 


a new trial, be subjected to a more severe sentence 
than was imposed at the prior trial. State v. 
Jacques. App Div. 


When a second sentencing judge is presented with 
information of facts which occurred subsequent to 
the sentencing he may assess the sentence 
upon the more complete and current information. 
State v. Jacques. App Div. 

Where three deaths result from one criminal trans- 
action, three separate sentences are improper and 
only one sentence should be imposed. State v. 
Mills. Sup Ct. 

The New Jersey Supreme Court has power to mod- 
ify a Judgment of conviction of first degree murder 
by reducing the sentence to life imprisonment 
rather than order a full retrial where the error 
bore not on guilt but on the death sentence alone 
and the prosecutor agrees to waive the death pen- 


iirst 


alty. State v. Laws. — Ct. 

Upon resentencing. judge is not bound by provisions 
of prior invalid sedans ‘canine tae in its entirety. 
State v. Strupp. App Div 

Suspension of sentence does not have effect of a par- 
don. Handelman v. Div. of N.J. Real Est. Comm. 
App Div. 

The trial court is given discretion under the Sex 





Offender Act to commit a defendant even though 


the Diagnostic Cente recommends _ probation. 
State v. Mickschutz. App Div. 

Judge must exercise careful, common sense discre- 
tion in nee sing punishment for multiple offenses 
under N.J 2A:112-3 to insure that the pyramid- 
ing of senter ces does not offend actions of fairness 





i 
or cruel and unusual punishment. State v. Juliano. 
Sup Ct. 

Sentence will not be reduced on appeal where it is 





s it is the result of 
yn and clearly found 
Cox. App Div. 
two separate counts 
cI ieodnal episode or trans- 
action, defendant should be sentenced for a single 
offense. State v Whi ttle Sup Ct. 
Absent contrary direction by the sentencing judge, a 
sentence for a crime committed while on parole 
shali be deemed to be served separately from ser- 


Within the statutory limit unles 
a mistaken exercise of discretic 
to be unduly punitive. State v 
Where defendant is convicted on 
arising out of a Sing € 








vice of the incomplete sentence on which parole 
was previously granted v. Grant. App Div. 
A person remaining in confinement on a prior sen- 
tence is not entitled to monetary credit against a 
fine imposed as part of a subsequent concurrent 








sentence; N.J.S. 2A:166-16 applies only to impris- 
onment by reason of default in payment of fines 
or costs. Sivolelia v. Yeager. App Div. 

A second sentencing judge can properly increase the 
sentence by reason of an intervening conviction 
between the first ntence and the second sen- 
tence. State v. Jacque S Ct 


SEPARATE MAINTENANCE 





Depositions, permitted parate maintenance ac- 
tions pursuant to R.R. 4:98-5, need not be confined 
solely to the issue of finances but may also encom- 
Dp abandonment without cause. Ritt v. Ritt. 
Chan Div 

To be entitled to vacation of separate maintenance 
judgment, husband's ad\ s must be made with- 
in two years of the dat f desertion and refused. 

lynyez v. Kalynycz n Div. 








parate 





























Pre-trial discovery maintenance actions 
is limited to fina é 1lone and this restric- 
tion applies equally to part and non-party wit- 
nesses. Ritt, et al v. Ritt i Ct. 

SERVICE STATIONS 

Questi on W nasa an oil company which gives im- 
pr yy mean he appearance of a service 
station or - by its ac ing with respect thereto 
that it is pie a ag or tly in control of it for 
the purpose of extending an invitation to buy the 
product or services sold there is liable for the neg- 
ligence of the lessee or his employee resulting in 

u to a customer relying on that impressicn 
or apparent invitation reserved. Wallach v. Wil- 
liams. Sup Ct. 

The owner and lessee oil company of a service sta- 
tion which was sublet to an operator are not lia- 
bie for injuries sustained by a customer who was 
struck by an auto owned by another customer who 
left same with the motor on and two non-drivers 
in the front seat where the owner and lessee exer- 
cised no control and there was no duty to guard 
against conditions which caused injury. Wallach 
v. Williams, et ail. App Div. 

SET-OFF 


An employer is not entitled 
a tort judgment against a hird party against stat- 
utory dependency benefits where nothing suggests 
that the former provided for the dependents or 
compensated for eariy death. Roberts v. All Amer- 
ican Engineering Co. Law Div 


to set off the amount of 
t 


SEVERANCE 
Where the only evidence to be adduced by the State 
in n support of each of two charges of moral offenses 
the testimony of the one child involved in each, 
the two counts of an indictment charging the 
moral offenses should be tried separately. State v. 
Orlando. App Div. 


SEX OFFENDERS 
The trial court is given diserction under the Sex Of- 


fender Act to commit a defendant even though the 
Diagnostic Center recommends probation. State v. 
Mickschutz. App Div. ; 


SIDEWALKS 
Municipality is not liable for injury caused by por- 
tion of sidewalk raised by root of tree planted by 
abutting owner but under the sole care and control 
of the shade tree commission absent any affirma- 
tive act on its part in the causative chain. Bennett 


v. Gordon. App Div. " 
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Property owner not liable for injury caused by por- 
tion of sidewalk raised by root of tree though he 
planted tree, where sole care and control of tree 
was later placed with Shade Tree Commission 
pursuant to ordinance. Bennett v. Gordon. App 
Div. eae aera oe f 

SIGNS 
The temporary use of a sign or banner by a gas sta- 

tion operator if and when the advertising policy of 
the oil company calls for it is not a non-conforming 
use under N.J.S.A. 40:55-47 nor is it an accessory 
use. State v. Gargiulo. App Div. .. oe 


SLANDER 

A public official is prohibited from recovering for 
a defamatory falsehood relating to his official con- 
duct unless he proves with convincing clarity that 
the statement was made with actual malice. 
Theckston v. Triangle Publications Ine. App Div. 

Mere negligence in failing to discover misstatements 
is constitutionally insufficient to show the reck- 
lessness that is required for a finding of actual 
malice. Theckston v. Triangle Publications Inc. 
App Div. 


SLANDER OF TITLE 
Malice is an essential element of an action for slander 
of title and where it is a question dependent upon 
defendant’s intentions it is one for the jury, not 
the court. Rogers Carl Corp. v. Moran. App Div. 


SOIL REMOVAL 
A municipality has the right to provide that, in a 
residentially zoned district, substantial soil re- 
moval shall be prohibited except to the extent 
determined by the Planning Board in connection 
with a specific subdivision application, as neces- 
sary to reasonably develop the land involved, in 
the light of its natural terrain and topography. 


Koslow et al v. Municipal Council of Twp. of 
Wayne. Sup Ct. 
SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT 


Dependents of a person in military service may not 
claim the benefits of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940 in a foreclosure action 
where the property was acquired after the com- 
mencement of the period of military service and 
the mortgage which was assumed did not originate 
prior to such period. Elmora S. & L. Assn. v. 
D'Augustino. App Div. : j bee shatate 


SOVEREIGN IMMUNITY 

The Status Of Sove:eign Immunity In New Jersey: 
A Proposed Legislative Reform, by Sonia Napoli- 
tano and George J. Kenny 

The Palisades Interstate Park Commission is not 
immune from suit in New Jersey courts on trans- 
actions arising from its ordinary business con- 
tracts. Interstate Wrecking Co., Inc. v. Palisades 
Interstate Park Commission. Law Div. 

The New York Court of Claims is not the exclusive 
forum for litigation involving the Palisades Inter- 
state Park Commission. Interstate Wrecking Co., 
Inc. v. Palisades Interstate Park Commission. Law 
Div. 


SPEED 


The average lay witness who is familiar with the 
sound of a moving automobile may give a general 
characterization of the vehicle’s speed based solely 
on auditory perception. Pierson v. Frederickson. 
App Div. 


SPEEDING 

It was not error to include a set-back portion of a 
readily observable industrial building as frontage 
for purposes of N.J.S.A. 39:4-98(b) which sets a 
twenty-five m.p.h. speed limit in business districts, 
which are defined in N.J.S.A. 39:1-1 as those where 
business buildings occupy at least three hundred 
feet of frontage. State v. Ferschino. App Div. 


STATEMENTS 
The Massiah and Green rule barring admission of 
statements made ny a defendant without the assist- 
ance of counsel does not extend to statements made 
before any indictment. State v. Phillips. App Div. 
The Miranda rule does not bar admission of state- 
ment made by defendant without counse! where he 
was fully informed of his Miranda rights and vol- 
untarily, knowingly and intelligently waived them 
and gave the statements. State v. Phillips. App Div. 


STATUTES 
A statute is not void for lack of particularity or for 
delegation of authority without adequate stand- 
ards where it authorizes action for commission of 
“like offense” following list of specific offenses 
having common characteristics. Handelman v. Div. 
of N.J. Real Est. Comm. App Div. 
Omissions in a statute may only be supplied by the 
court when they are necessary to carry out the 
manifest intent of the Legislature. Keenan v. Bd. 
of Chosen Freeholders Essex Co. wei Ct. Law 
Div. 


STOCKHOLDERS’ AGREEMENTS 
Stockholders’ Restrictive Agreements And Their Tax 
Consequences, by James L. Sneed 


STRICT LIABILITY 
The doctrine of strict liability in tort should not 
apply to a dentist who injures his patient by a 
latently defective hypodermic needle which he 
merely aati and used. Magrine v. Spector. 
App Div. : sy 


SUBDIVISIONS 
Where a subdivision ordinance restricts length of 

dead-end streets but permits relaxation under cer- 

tain conditions, the planning board must make 
findings of fact so that a reviewing court can pass 

judgment on the propriety of the conclusion that a 

relaxation should be granted. Smith v. Twp of 

Morris. App Div. 

A municipality may not impose upon a subdivider a 
condition that he make off-site improvements 
where no standards and procedures exist to appor- 
tion the costs on the basis of the benefit to the sub- 
division. Longridge v. Princeton, etc. Sup Ct. ..... 
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Subdivisions, Cont'd 

Municipality may require owner, as a condition for 
approval of a subdivision of his property, to pro- 
vide a right of way across the property for the 
extension of an existing street to meet with an- 
other street in accordance with a _ previously 
adopted master plan. Brazer v. Mountainside. 
Super Ct. Law Div 


SUBORDINATION 

While construction lender taking the benefit of a sub- 
ordination is not a guarantor to the subordinator 
or liable to him for mere negligence in seeing to 
the appropriation of the moneys to the construc- 
tion, equity requires such a construction lender to 
make and administer the loan in the conventional 
manner of a construction lender rather than mask 
what is essentially a loan on the general credit and 
reliability of the borrower and the security of the 
land value as a construction loan, and act accord- 
ingly in disbursing the funds. Cambridge v. Hock- 
stein, et al. App Div. 


SUBROGATION 

Where plaintiff recovered only % of its judgment 
from proceeds of defendant’s insurance, subrogee 
of plaintiff’s claim for medical expenses could re- 
cover only pro rata share of this recovery. Germer 
et al v. Public Service Mut Ins. Co. et al. Law Div. 

A Fire Insurance company’s right to subrogate 
where there is a standard mortgagee clause is sub- 
ordinate to the right of the mortgagee to collect 
the full amount of its mortgage. First Federal 
S & L Assn. v. Hartford Fire Ins. Co. App Div. 

Claims under N.J.S.A. 2A:48-1 for alleged riot 
damage may be brought by insurance carriers as 
subrogees. A & B v. Newark. Law Div. 


SUMMARY JUDGMENT 

Summary judgment is inappropriate where the 
pleadings are so imprecise and inadequate as to 
fail to project the factual and legal issues. Zakut- 
ansky v. Bayonne. App Div. 

Since the pariy moving for summary judgment must 
show that there is no genuine issue of material 
fact and also that there is no issue of credibility 
related to his proofs, there can be no summary 
judgment where circumstances surrounding the 
issuance of the policy and inferences which could 
be drawa from them create doubt as to whether an 
amendment limiting the scope of coverage had 
been attached to the policy when it was issued. 
Rotwein, et al v. The General Accident Group and 
Continental Casualty Company. Law Div. 

Summary judgment is properly denied where the 
proofs do not show palpably that there is no gen- 
uine issue as to any material fact challenged. Kap- 


lan v. Green. Sup Ct. : 
Summary judgment for defendant-employer was 


proper where plaintiff failed to demonstrate any 
basis in fact or law for any pecuniary right on 
discharge beyond the compensation which defend- 
ant agreed to pay. Kaplan v. Green. Sup Ct. 


SUPPORT 

A wife is entitied to reimbursement from her hus- 
band for one-ha!f the mortgage payments on the 
marital home during the period in which the in- 
itial order pendente lite made the husband re- 
sponsible for mortgage payments, and for an at- 
torney’s fee she incurred during that period to 
oppose a foreclosure action caused by her hus- 
band’s default in mortgage payments, but she is 
not entitled to any reimbursement for mortgage 
payments she made from the support awarded to 
her under a later modified judgment which did 
not impose the mortgage liability on the husband. 
Isseriis v. Isserlis. Chan Div. 


Under proper circumstances, court of equity can: 


require a divorced husband on motion of the wife 
to contribute toward the college expenses of an 
18 year-old son in the moiher’s custody. Nebel v. 
Nebel. Chan Div. 

Held, under facts of case, husband is financially able 
to contribute toward college expenses, but it is fair 
under the circumstances to limit his obligation to 
the approximate cost of an education at Rutgers. 
Nebel v. Nebel. Chan Div. 

Order of Domestic Relations Court requiring hus- 
banc’s salary to be turned over to probation depart- 
ment which would decide how much of it would 
be used for support of family was illegal. Plath v. 

lath. App Div. 

Where an adult son becomes disabled by a mental 
disorder which existed before he reached his 
majority, the wife can compel the divorced hus- 
band to contribute to the cost of reasonably nec- 
essary care but the child’s own resources must be 
used first and the wife also must contribute from 
her own resources. Kruvant v. Kruvant. App Div. 

A divorced father’s duty to support an adult son 
disabled by a mental disorder after reaching ma- 
jority can be enforced only in a common law ac- 
iion involving a plenary trial with representation 
for both parents and the child and not in a pro- 
ceeding under N.J.S. 2A:34-23. Kruvant v. Kru- 
vant. App Div. 

Though trial court may hear and decide motion or 
order to show cause exclusively upon affidavits, 
it should not do so when affidavits show there is a 
genuine issue as to material facts, even though 
counse! waive oral testimony. Tancredi v. Tan- 
credi. App Div. 

The Juvenile and Domestic Relations Court has pow- 
er to order a father to contribute toward the pay- 
ment of college expenses of his children 18 years 
of age and over. Hoover v. Voigtman. Juv & Dom 
Rel Ct. ; : : 


SUPREME COURT COMMITTEE REPORTS 
Supreme Court Committees 
Report Of The New Jersey Supreme Court's Com- 
mittee On County District Courts .. EA cee: 


SURETIES 
Each of several sureties owes duty to exonerate the 
others by paying proportionate share of joint ob- 
ligation upon maturity of debt and prior to any 
payment being made by other sureties. D’Ippolito 
v. Castro. App Div. 


SURPRISE + 
Concealment by a party defendant of critical facts 
supporting a defense of contributory negligence 
until defendant is called as a witness at trial is 
prejudicially unfair and must be prohibited not- 
withstanding defendant’s counsel was theretofore 
unaware of such facts. Saia v. Bellizio. App Div. 


SURVEYORS 

A suit against a surveyor for negligently preparing 
an area calculation which understated the total 
acreage falls within a special group of cases in 
which the statute of limitations runs from the 
date when plaintiff knew or had reason to know 
that he had a cause of action rather than from the 
date when the breach of duty occurred. New Mar- 
ket Poultry Farms, Inc. v. Fellows Sup Ct. 


TAVERNS 
The sale of a tavern business is not covered under 
the bulk transfer provisions of the Uniform Com- 
mercial Code. Silco v. Howells, et al. Chan Div. 


TAX SALES 
Right of redemption from tax sale is barred if not 
exercised within 20 years after buyer at sale has 
entered into open possession, since continued, 
under the sale. Brewer et al v. Porch. App Div. 


TAXATION 

Tax Advantages And Risks In Real Property Ex- 
changes: Voluntary And Involuntary, by Herbert 
M. Gannet 

Ruling On Application Of Unincorporated Business 
Tax Act To Lawyers 

The Commerce Clause of the U.S. Constitution does 
not prohibit the levying of the New Jersey Cor- 
porate Business Tax upon exclusively interstate 
business. Roadway et al v. Director Div. of Taxa- 
tion. Sup Ct. 

Although a state may not tax interstate commerce 
solely for the privileg se of doing business within 
its borders, it can impose a franchise tax on it if 
the tax is based on some other privilege or if the 
levy is in lieu of other state taxes which could be 
validly imposed. Roadway et al v. Director Div. of 
Taxation. Sup Ct. 

Division of Tax Appeals does not lose jurisdiction to 
complete pending review of table of equalization 
merely because its hearings continue after January 
10. Howell Tp v. Div. Tax Appeals et al. App Div. 

Where State acquired property in 1966 it is liable for 
tax from date it took title although that date was 
prior to the court decision in 1966 imposing tax 
liability upon State. Goldberg v. Traver et al. 
Chan Div. 

Municipality will be enjoined from selling State- 
owned property for back taxes. Goldberg v. Traver 
et al. Chan Div. 

The interpretation placed upon N.J.S.A. 18:8-17(3) 
by administrative officials prior to the 1965 amend- 
ment conformed to the legislative intent and must 
be upheld even though another construction might 
produce a more equitable result in most cases. 
Borough of Matawan v. Monmouth Co. Board of 
Ed. Sup Ct. 

Resolution To Amend Unincorporated Business Tax 
Act To Be Presented 

A conduit trust established for charitable purposes 
and properly administered is exempt from the 
transfer inheritance tax. Re: Estate of Wallace 
et al. App Div. 

The power vested in municipalities, N.J.S.A. 54:4-67, 
to fix a rate of interest on delinquent taxes does 
not apply against the State; the State’s property 
cannot be burdened with interest accruing after 
the State’s acquisition of title. East Orange v. 
Palmer. Sup Ct. 

Interest should not be imposed on the principal tax 
liability for the period between the New Jersey 
Highway Authority’s acquisitions and the date of 
judgment in East Orange v. Palmer. East Orange v. 
Palmer. Sup Ct. 

Where, prior to the decision in East Orange v. Palm- 
er, property owner paid East Orange real property 
taxes to date of delivery of deed, the municipality 
is entitled to retain payment even though Gold- 
berg v. Traver held that case would not be applied 
retroactively. 65 McKinley Ave, Inc. v. City of 
East Orange. Sup Ct. 

The holding in East Orange v. Palmer will be applied 
prospectively except for the properties involved in 
that litigation and those properties which the par- 
ties stipulated would be controlled by that case. 
Goldberg v. Traver. Sup Ct. 

Tax Choices In Estate Administration, by Gerald P. 
Seid 

Mobile homes are not asses wite as real wit 3 im- 
provements. Manhattan v. No. Bergen Div of Tax 
Appeals 

Property must be both publicly owned and publicly 
used to qualify for tax exemption under N.J.S.A. 
54:4-3.3 and the mere receipt of rent from a private 
lessee by the public agency which owns the pro- 
perty does not transform a private use into a 
public use. City of Newark & Port of New York 
Authority v. Essex Co. Board of Taxation et al. 
Super Ct. Law Div. 

Property which is “necessary or convenient to the 
accommodation of steamships or other vessels and 
their cargos or passengers” qualifies for the tax 
exemption for the public use of “marine term- 
inals” under N.J.S.A. 32:1-35.28 and N.J.S.A. 
54:4-3.3. City of Newark & Port of New York Au- 
thority v. Essex Co. Board of Taxation et al. Super 
Ct. Law Div. 

Land located in one municipality used primarily for 
water reserve for another municipality’s water 
supply is not eligible for assessment as farmland 
although it is incidentally used for production of 
agricultural products. East Orange v. Livingston. 
Super Ct. Law Div. 

Land located in one municipality used primarily for 
water reserve for another municipality’s water 
supply is not exempt from taxation because it is 
incidentally used for educational and recreational 
purposes. East Orange v. Livingston. Super Ct. 
Law Div. 

The valuation of lands dedicated to water supply 
purposes should not disregard the increased prices 


being paid in the market place for comparable 
vacant lands. East Orange v. Livingston. App Div. 

Stockholders’ Restrictive Agreements And Their 
Tax Consequences, by James L. Sneed 


TEACHERS 
Public school teachers have no constitutional right 
to strike. Re: Block. Sup Ct. 


TELEPHONES 

Where iaw enforcement authorities obtain evidence 
that certain telephones are being used in connec- 
tion with bookmaking or lottery operations, they 
may seize the telephones in the course of raids, or 
alternatively arrange for the discontinuance of 
service. Lopez v. N.J. Bell Tel Co. et al. Sup Ct. 

Where a raid made pursuant to a search warrant 
confirms that telephone service was being used for 
unlawful purposes, the service may be discontin- 
ued without prior notice to subscriber. Lopez v. 
N.J. Bell Tel Co. et al. Sup Ct. 

At final hearing to judicially review the request by 
the Attorney General for discontinuance of a sub- 
scriber’s telephone service, the burden is upon the 
Attorney General to justify his request by admis- 
sible evidence. Lopez v. N.J. Bell Telephone Com- 
pany. Chan Div. 


TENDER SOLICITATIONS 
Securities Exchange Act applicability. Bound Brook 
v. Jaffe. U.S.D.C 


TENEMENT HOUSES 

Municipal officials may summarily vacate a tene- 
ment house which is so unfit for human habitation 
as to constitute a public nuisance. Ajamian v. 
North Bergen. Law Div. 

The common-law right of abatement of nuisance by 
summary proceedings is not prohibited by the fed- 
eral constitution. AjJamian v. North Bergen. Law 
Div. 

Effecting an abatement of the nuisance of an unfit 
building by vacating same is not a “taking” since 
the owner may remedy the conditions and thereby 
regain the use and financial avails of the building. 
Ajamian v. North Bergen. Law Div. 


TENURE 

Where teacher has not yet acquired tenure, Board 
of Education can terminate employment without 
notice so as to bar tenure although compliance 
with 60 day notice provision in contract would 
have permitted teacher to obtain tenure prior to 
such discharge. Canfield v. Bd of Ed of Pine Hill. 
Sup Ct. 

The Public Employees’ Retirement Act was not in- 
tended to afford tenure rights to all public em- 
pioyees or to curtail the employment autonomy of 
the Highway Authority. Jacobs v. N.J. State Hway 
Auth. App Div. 


TIDELANDS 

Where plaintiff's predecessors in title excluded tide- 
waters from land in Pennsauken Township prior to 
1891 they became vested with title therein and 
such title does not revest in the State immediately 
upon such lands becoming again tideflowed but 
remains in the private owner for a reasonable per- 
iod of time—time sufficient to accord him the op- 
portunity to again exclude the tide. Ward v. Pal- 
mer. Sup Ct. 

Gradual and imperceptible accretions belong to up- 
land owners although they may have been induced 
by artificial structures. Wildwood Crest v. Maccia- 
rella et al. Sup Ct. 


TIME 

Trial judge properly exercised his discretion in re- 
fusing to dismiss plaintiff's complaint even though 
summons was not issued within 10 days after 
filing of the complaint and action was not prose- 
cuted for more than 6 months where these failures 
were the result of the inexcusable neglect of plain- 
tiff’s attorney. McLaughlin v. Bassing. Sup Ct. 


TORTS 

Municipality is liable for injuries caused by hazard 
in street created by the way in which municipality 
clears streets of snow. Miehl v. Darpino et al. 
App Div. 

Tolerance of hazard in public way by municipality 
without effort on its part to protect travelling pub- 
lic against the inherent risks is actionable. Miehl 
v. Darpino et al. App Div. 

After 6 months from date United States furnished 
medical care to injured person, government can 
start independent action for recovery of value of 
such care although injured person already obtained 
judgment against tortfeasor. U.S. v. Merrigan et al. 
US. ‘Ct. 

A nonresident plaintiff in an automobile negligence 
suit has the benefit of N.J.S.A. 2A:14-22. which tolls 
the statute of limitations while the defendants are 
non-residents of New Jersey, against a non-resident 
individual defendant where the cause of action 
originated in New Jersey. Marsh v. Davis et al. 
Law Div. 

Under N.J.S.A. 9:1-1 where a divorced mother has 
been awarded custody of the child, she may start 
an action alone against a third party tortfeasor for 
loss of earnings or services of the minor child even 
though her husband must pay all medical expenses, 
and her suit in another jurisdiction will not be 
enjoined because the father subsequently sues the 
tortfeasors in New Jersey. Jacobs v. Jacobs. Chan 
Div. 

Doctor's Rejection Of Emergency Call No Basis For 
Liability 

Interstate carrier is not liable for the tort of an inde- 
pendent contractor if the independent contractor 
was not operating his vehicle in interstate com- 
merce for the carrier at the time of the commission 
of the tort. Cox v. Bond Transportation Inc. App 
Div. 

Under Restatement, Torts. £465 and related sections, 
once the proof would permit a finding of causal re- 
lationship between the plaintirf’s negligence and 
her injuries in general. the plaintiff bears the bur- 
den of proof as to apportionment of her injuries 
between those to which her negligence did and 
did not contribute, and the issue of contributory 
negligence must go to the jury if there is insuffic- 
ient proof for apportionment. Dziedzic v. St. John’s 
Cleaner & Shirt Launderers Inc. et al. App Div. .. 
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Torts, Cont’d 

The doctrine of strict liability in tort should not 
apply to a dentist who injures his patient by a 
latently defective hypodermic needle which he 
merely purchased and used. Magrine v. Spector. 
App Div. 

Joint Tortfeasors Contribution Act does not provide 
for contribution where payment by one tortfeasor 
was made in fulfillment of consent judgment. 
Young v. Steinberg. App Div. 

If a police officer learns of an emergent road condi- 
tion which is not likely to be observed by a motor- 
ist and which holds an unusual risk of injury, the 
municipality may be under a duty to take over 
trafic control until the authority responsible for 
maintenance of the highway and traffic control 
can take over. Bergen v. Koppenal. Sup Ct. 

Special emergency circumstances may impose a duty 
upon a municipality to temporarily take over 
traffic control on a state highway within iis bor- 
ders, but the municipality may avoid liability by 
proof that its police did not act because of compet- 
ing demands upon its police force. Bergen v. Kop- 
penal. Sup Ct. 

The exception for “intentional wrong” in N.J.S.A. 
34:15-8 which eliminates tort liability between per- 
sons in the same employ where the injury sued for 
is compensable by workmen’s compensation means 
deliberate intention and is not equatable with 

gross negligence” or similar concepts of construc- 
tive intent. Bryan v. Jeffers. App Div. 


TRADEMARKS 

State common law gives a manufacturer a right to 
an injunction against the deliberate infringing use 
of its trademark even though the other party’s 
duct is not competitive and it also has regis- 


pr 
tered the mark under the federal Lanham Act. 
Red Devil Tools v. Tip Top Brush. Sup Ct. 


Where the defendant's infringement was done under 
a lawyer’s advice that it was legai and caused 
plaintiff no actual loss, an injunction and an award 
of counsel fees were sufficient remedy and deter- 
rent and the defendant need not account for all 
profits it made during the period of infringement. 
Red Devil Tools v. Tip Top Brush. Sup Ct. 


TRANSCRIPTS 
Notice To The Bar Re: 
ceedings 


TRIAL 

Issue of willful and wanton misconduct barring 
defense of contributory negligence could not be 
raised for the first time at the conclusion of all 
estimony. Dorelli v. Frollani. App Div. 

Although not prejudicial on facts here, it was error 
to permit cross examination of a medical expert on 
writings of his which were published in ‘“Mens” 
magazines since that was not relevant to his cred- 
ibility or qualifications. Graf et al v. Folarno. App 
Div. 

Held, under the circumstances, the failure of the 
al judge to instruct the jury on the definition of 
the crime constituted plain error. State v. Schenk. 
App Div. 


Transcripts Of Court Pro- 














A civil judgment is not invalidated by receipt of the 
jury’s verdict and the polling of the jury in the 
absence of counsel for one of the parties. Nesta 


v. Meyer. App Div. 

Motion to sequester witnesses may be made in juve- 
ile delinquency hearing and normally should be 
granted. State in the Interest of W.O. a Juvenile. 
App Div. 

Motion to dismiss addressea to plaintiff's opening 
should be made at the close thereof. Reilly v. 
Speigelhaiter. App Div. 

Failure of plaintiff to include her name as a witness 
in answers to interrogatories will not bar her test- 

surprise referred to in 


imony if the element of 
Kronmiller v. Caruso, 57 N.J. Super. 331 (App. 
Div. 1959) is absent. Reilly v. Speigelhalter. App 


Div. 

A defendant in a criminal prosecu entitled, 
upon request, to an affirmative charge that the jury 
should indulge in no adverse presumption or in- 
ference from his failu to testify in his own 
behaif. State v. Smith. ye Div 

Where the defendant does not testify, comment by 
"the trial court upon the readiness of the State's 
witnesses to testify followed by a charge that the 
jury can consider the defendant's interest in the 
outcome of the trial constitutes plain error in vio- 
lation of defendant's Fifth Amendment rights. 
State v. Smith. App Div. 

It is error for the court to charge that defendant and 
his witness were “accomplices” absent a request 


ition is 


so to charge by the defendant. State v. Gardner. 
Sup Ct. 

Where testimony created fact issue calling for con- 
troversion by the defense, it was error for the 


court in non-jury action to dismiss at end of plain- 
tiff’s case in the absence of any decision of the 
factual merits. Thompson v. Hoagland. App Div. 

Court’s charge which told jury that State’s principal 
witness. an accomplice who implicated the defend- 
ants, would apparently not gain from testifying 
for the State since he had been sentenced as a 
juvenile was reversible error. State v. Dent. Sup 
Ct. 

Unless it appears that there are witnesses other than 
the defendant available to contradict or deny evi- 
dence inculpating him, comment by the court 
which directs the jury’s attention to the defend- 
ant’s failure to testify is reversible error. State 
v. Dent. Sup Ct. 

Instruction with respect to degree of care required 
in making left turn is applicable and jury should 
be so charged in any situation where vehicle 
moves across path of other traffic. Casey v. O'Neil. 
App Div. 

The purpose of the Interstate Agreement on Detain- 
ers Act requires that the adverse consequences of 
oversights by law enforcement officials in deter- 
mining the availability of a prisoner to stand trial 
be visited upon the prosecution and not upon the 
prisoner. State v. Lippolis. Super Ct. Law Div. 

Under Interstate Agreement on Detainers Act, de- 
fendant is entitled to dismissal even of murder 
indictment when State fails to bring him to trial 
within 180 days after his request. State v. Lippolis. 
Super Ct. Law Div. 
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It was prejudicial error for the trial court to require 
the defendants’ attorney to turn his notes of inter- 
views with a key defense witness over to the Pros- 
ecutor for use in cross examination. State v. Mont- 
ague. App Div. 

Trial judge is not required to ania ren jury with 
respect to defendant’s failure to testify without a~ 
timely and proper request by defendant. State v. 
Gray. App Div. : . 

Trial court did not abuse its discretion by denying 
defendant’s request to testify made after an ex- 
press election not to testify and after both parties 
had rested and concluded their summations. State 
v. Gray. App Div. 

Judgment notwithstanding verdict can be entered in 
spite of fact that general verdict of jury was con- 
sistent with jury’s answers to interrogatories. Wen- 
ner v. McEldowney & Co. App Div. 

Court did not commit plain error by failing to charge 
with respect to remoteness of prior crime used to 
impeach testimony of defendant and his character 
Witnesses where no request for such a charge was 
made and where court properly instructed jury 

that prior crime could be used only to affect cred- 

ity. State v. Whittle. Sup Ct. 

Concealment by a party defendant of critical facts 
supporting a defer of contributory negligence 

_ defendant is ca a witness at trial is 

unfair must be prohibited not- 

defend counsel was theretofore 




















unawar ere: such facts. Saia v. Bellizio. App Div. 
TROVER 

The exercise of any act of dominion over chattels in 
denial of or defiance of or adverse to another's title 
or possessory right ¢ constitutes the gist of the mod- 
ern action of conversion. Domerich v. Bress. 
U.S.D.C. 

TRUSTS 

Held, General Motors distributed by duPont 
and Chase Manhatt locable to income where 
will is oriented tow: stator’s widow and chil- 
iren, not toward naindermen. Re: Conway. 
Sup Ct. 

The position of a bank as trustee of, and at the same 
tume creditor secured by, the trust assets gives rise 
to a conflict of intere ncompatible with its duty 
of undiviaed loyalty to its trust. Cohen v. First 
Camden. Sup Ct. 

The burden of proof is upon the trustee to show that 
the beneficiary's c » a breach of trust was 
given freeiy, deliberately, and advisedly. Cohen v. 
First Camaen. Sup Ct 

Once the doctrine of cy pres has been applied the 

ms of the tr not be revived when 





make it possible to effect 
specific charitable purpose. 
et al v. First Camden 
Chan Div. 
i n affirmative duty to 
loyees of the requirements 
igh the instrument itself 
White 





ircumstances 





aeeaat Vv. 





bequeaths property toa 
greement to hold the 
e or legatee holds the 
trust for the person 
it, but all the elements, 
proved by clear and 
Chan Div. 
> are not the same per- 
r of trust property to 
ce trusts this require- 
ignation of the trustee 
Re: L Land. Chan Div. 





y upon a constructive 





10m ne agreed t 


nciuaing reliance, 








2neficiary ¢ 
The subject 





matter of lrance trust is the prom- 
by the insurer to p the proceeds to the bene- 
ry named in the policy. Re: Land. Chan Div. 
An express trust of insurance proceeds can be based 
entirely on an agreement between the insured and 





ficiary named in the insurance policy to 
proceeds for the be nefit of third parties. 
nd. Chan Div 


A conduit trust established for charitable purposes 








properly administered is exempt from the 
transfer inheritance tax. Re: Estate of Wallace 
et al. App Div. 

Constructive _trt ist mposed to avoid unjust 
enrichment wheneve roperty was acquired as 
result of getninese' es act, not merely in cases of 
fraud, mistake, undue influence or breach of trust. 
D'Ippolito v. Castro Apr p Div 


UNCLEAN HANDS 





Relief can be awarded to a former wrongdoer where 
public policy is best served by so doing. United 
Stations of N ae et al v. Kingsley et al. Chan Div. 

UNCONSCIONABLE CLAUSES 
Excessively high prices may constitute unconscion- 


able contractual provisions within the meaning of 
N.J.S.A. 12A:2-302. Toker v. Perl. Law Div. 


UNEMPLOYMENT COMPENSATION 
At hearing on disqu sation for unemployment 
benefits parties given opportunity for 
cross-examination subpoena witnesses. Sav- 
astano v. Bd of Review App Div. 

Where agency makes no specific findings of fact to 
support its conclu: matter will be remanded 
to the agency. Sava > v. Bd of Review. App Div. 

One who left her job because of illness is considered 
to have left “voluntarily” and without just cause 
under N.J.S.A. 43:21-5(a) and therefore is disquali- 
fied from receiving unemployment benefits. DeLor- 
enzo v. Bd of Review. App Div. 

Members of nonstriking local union may not collect 
benefits where employer is shut down due to labor 
dispute involving another local union which be- 
longs to the same International Union. Burgoon v. 
Bd of Review. App Div. 


UNFAIR COMPETITION 
It is not a violation of the federal or New Jersey’s 
trade-mark acts to rebottle and repackage Chanel 
cologne and sell it as such. provided the label in- 
forms the purchaser of the facts. Chanel Inc. v. 
Casa Flora Co. App Div. 
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UNIFORM COMMERCIAL CODE 

An assignment of an account receivable as security 
is invalid absent a written security haaantaics 
Rutkin v. Burdette. Chan Div. ! 

Under N.J.S. 12A:3-606(1) (a) an extension of time 
on a series of notes did not release the accommo- 
dation maker where the obligee had expressly re- 
served her rights against him, even though he was 
not notified of the extension. Parnes v. Celia’s Inc. 
et al App Div. 

N.J.S.A. 12A:3-419 ereaten: an absolute ‘right in faves 
of the payees to recover on a draft upon proof that 
it was paid by the drawer-drawee upon forged in- 
dorsements unless the payees were guilty of negli- 
gence which substantially contributed to the forg- 
ery. Gast v. American Casualty Co. of Reading, Pa. 
App Div. 

The requirement of N.J.S. 12A:3-406 that the negli- 
gence “substantially contributes” to the making of 
an unauthorized signature is necessary to satisfy 
the test of factual causation; it is the equivalent 
of the “substantial factor” test applied in the law 
of negligence generally. Gast v. American Casualty 
Co. of Reading, Pa. App Div. 

There is no provision in the Code dealing with the 
duty of the customer or the bank with respect to 
items charged against the customer’s account that 
do not purport.to be drawn against said account. 
Faber v. Edgewater National Bank Law Div. 

An assignee for the benefit of creditors has the rights 
of a holder of a judgment who has levied against 
the assignor at the date of the assignment as well 
as the rights of actual creditors, and is not limited 
to the rights which his assignor had. Venins, Inc. 
v. Raff. App Div. 

Property delivered under an agreement, not negoti- 
ated at arms-length, by whick the recipient uses 
the goods while doing work under contract for the 
party delivering them, is treated as being for 
“sale or return” and is subject to the claims of the 
recipient’s general creditors. Venins, Inc. v. Raff. 
App Div. 

Where payment of draft was made to collecting bank, 
payment was final in favor of a holder in due course 
and neither that bank and/or the drawee could 
revoke the same. Farmers & Merch. Natl Bank v. 
Boardwalk Nat! Bank. App Div. 

That bank permitted drawing of checks against un- 
collected funds at time when account was low is 


not in itself evidence of bad faith. Farmers & 
Merch. Nat! Bank v. Boardwalk Natl Bank. App 
Div. 


Holder in due course status is not dependent on 
whether acceptance preceded or succeeded acquisi- 
tion of title to a draft. Farmers & Merch. Natl 
Bank v. Boardwalk Natl Bank. App Div. 

Drawee is liable to holder in due course when, with- 
out being privileged to do so, it caused a bank to 
violate its duty as collecting agent to transmit 
money received for drafts to said holder. Farmers 
& Merch. Natl Bank v. Boardwalk Natl Bank. 
App Div. 

The sale of 
the bulk 
Howells 

Collecting bank is liable to payee for paying check 

unauthorized endorsement and alieged negli- 
payee is no excuse where bank did not 

with reasonable standard of making in- 
quiry. Salsman v. National Community Bank of 
Rutherford. Super Ct. Law Div. 

Excessively high prices may constitute unconscion- 
able contractual provisions within the meaning of 
N.J.S.A. 12A:2-302. Toker v. Perl. Law Div. 


a tavern business is not covered under 
sales provisions of the U.C.C. Silco v. 


on 
gence of 
comply 


UNJUST ENRICHMENT 

Defendant is not liable for unjust enrichment where 
it learned of existence of water supply because the 
plaintiff dug a well in the area and attempted to 
sell it to defendant, since there was no evidence 
that defendant had solicited plaintiff’s efforts or 
acted in bad faith during prolonged negotiations 
over the proposed sale of the well, plaintiff's initial 
price was obviously exorbitant, and defendant 
only benefited by digging its own weil some 500 
feet from that of plaintiff and more than twice as 
deep. Gould v. American Water Works. Sup Ct. 


UNSATISFIED CLAIM AND JUDGMENT FUND. 

Failure to file notice of intention with Board until 
more than six months after accident is fatal to 
claim against Fund. Keith v. Petrakakas. App Div. 

Although more than 2 years have passed since acci- 
dent, Fund can be sued for personal injuries under 
“hit and run” statute within 3 months after jury 
decides accident was not caused by known driver 
but by an unknown person. Condit v. Director etc 
App Div. 

Director of Motor Vehicles may not be joined under 
hit-run section of the Act where defendant’s ident- 
ity is known but his whereabouts are unknown 
and where plaintiff fails to file a notice of intention 
within the 90-day prescribed period. DeVivo v. 
Simpson v. Strelecki. Sup Ct. 

Held, on the facts, that plaintiff used all reasonable 
efforts, though unsuccessful, to identify third per- 
sons as potential tortfeasors within the period of 
the statute of limitations and that he exhausted 
all remedies available to him within the require- 
ments of N.J.S.A. 39:6-71(b). Selimo v. Hartshorn. 
Law Div. 

The Fund may claim either the pro rata credit pro- 
vided for under the Joint Tortfeasors Contribution 
Law or the pro tanto credit under the Fund Law, 
but it may not claim both. Dodd v. Copeland. App 
Div. 

’ To proceed against the Director under N.J.S.A. 
39:6-78(e) the plaintiff must satisfy the court that 
all available remedies have been exhausted either 
by showing that suit was unsuccessfully pursued 
against a known owner against whom plaintiff 
could reasonably expect to recover a judgment or 
that no such action was instituted because a bona 
fide and reasonably thorough investigation showed 
no reasonable prospect of obtaining such judg- 

ment. Farnham v. Strelecki. App Div. 
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Unsatisfied Claim and Judgment Fund, Cont’d 

Where the Director moves for summary judgment 
based on plaintiff's alleged failure to comply with 
N.J.S.A. 39:6-78(e), she has the burden to estab- 
lish that no fair conclusion is derivable from the 
facts other than that the plaintiff had reasonable 
grounds to pursue an action against the known 
owner but did not do so. Farnham v. Strelecki. 
App Div. 

Where summary judgment is denied, the issue of 
compliance with N.J.S.A. 39:6-78(e) should await 
the trial of the action for decision by the judge, as 
directed by the statute. Farnham v. Strelecki. App 
Div. 

Fund will not be restrained from paying judgments 
held by two persons injured in an accident merely 
because claim of a third injured party remains 
undetermined and total of the three claims exceeds 
the Fund's limit of liability. Clarke v. Brown, et al. 
Super Ct. Law Div. 

The Unsatisfied Claim and Judgment Fund Law 
does not apply to an accident occurring outside the 
State. Brown v. Unsatisfied Claim & Judgment 
Fund Board. App Div. 

A non-resident claimant who has obtained a judg- 
ment against an uninsured tortfeasor is not entitled 
to payment by the Fund where under the terms of 
the non-resident’s uninsured motorist coverage in 
a policy issued in New York any moneys collected 
from the Fund would have to be paid over to the 
insurer pursuant to a reimbursement agreement in 
the policy. Feliciano v. Oglesby. Law Div. 

Notice of Intention may be filed more than 90 days 
after accident if filed within 15 days of notice 
that insurer was withdrawing from defense of case 
due to its non-coverage of defendant. Joseph v. 
Moore. Super Ct. Law Div. 

New York resident is not a qualified person to bring 
an action for damages against the Director of 
Motor Vehicles for a hit and run accident where 
there was no contact involved. Kizzales v. Strel- 
ecki. Law Div. 783 


URBAN RENEWAL 
If the decision as to whether an area is blighted and 
as to the boundaries of a particular redevelopment 
project is supported by substantial evidence, the 
fact that the question is debatable does not justify 
substitution of judicial judgment for that of the 
local legislators. Lyons v. City of Camden. Sup Ct. 
N.J.S.A. 40:55-21.9 sanctions such judicial action in 
aid of property owners as their legitimate interests 
require io expedite payment for their properties. 
Lyons v. C:iy of Camden. Sup Ct. 435 


USURY 

A coupon charge plan requiring the potential cus- 
tomer to make monthly payments, including inter- 
est, on his account before he makes any purchases 
is usurious, without consideration, and against 
public policy. W. T. Grant Co. v. Walsh. Dist Ct. 

The payment of money for the mortgagee’s waiver of 
its right to acce'erate payment upon a sale of the 
mortgaged premises is not usurious. Shalit v. In- 
vestors. Law Div 

Although loan violated the New Jersey Secondary 
Morigage Act, borrower was not entitled to cancel- 
lation of the mortgage unless he repaid $500.00 
commission which the original lender had returned 
to him. HIMC investment Co. v. Siciliano et ux. 
Super Ct. Law Div. 622 

The exaction of excessive interest and the inclusion 
in a second mortgage note of a power of attorney 
to confess judgment are in violation of the act 
and render the note unenforceable in New Jersey 
courts. Oxford v. Stefanelli. App Div. 

An illegal bonus paid with the knowledge of the 
lender renders the transaction usurious. Hubsch- 

. man v. Broda. Chan Div. . 797 

Interest paid on so much of a usurious loan as repre- 
sented bonus is to be applied as a credit against 
the principal debt if in conjunction with other in- 
terest moneys it totalled to-more than legal interest 
on the sum actually lcaned. Hubschman v. Broda. 
Chan Div. 

Held, on facts, moneys paid to lender for extension 
of the due date rendered the transaction usurious 
and will be deemed to have been payments on the 
principal debt. Hubschman v. Broda. Chan Div. 


VARIANCES 

A municipal governing body has no power or au- 
thority, in the absence-of fraud or mistake or sub- 
stantial change, to reconsider and rescind a vari- 
ance granted pursuant to NJ.S.A. 40:55-39(d). 
Morton v. Twp. of Clark. Super Ct. Law Div. 

The institution of a prerogative writ action attacking 
the grant of a variance removes the proceeding 
from the jurisdiction of the governing body and a 
resolution rescinding the variance while the action 
is pending is a nullity. Morton v. Twp. of Clark. 
Super Ct. Law Div. 


VENDING MACHINES 
Milk machines are “structures” subject to setback 
requirement of zoning ordinance. State v. New 
Jersey Dairies. App. Div. . 431 
VENUE 
Lawyer Suggests Venue Change in Small Town Cases 25 
The test on a motion for change of venue is whether 
an impartial jury could be obtained from the citi- 
zens of the county or whether they had been so 
aroused as to be disqualified. State v. Mayberry. 
Sup Ct. . 575 


VETERANS 
School district which adopts civil service thereupon 
is free to discharge without cause subsequently 
appointed law officers or legal assistants of its Law 
Department without complying with the Veterans’ 
Tenure Act. Perrella v. Bd of Ed of Jersey City 
Sup Ct. : ; 


VOICEPRINT 

The voiceprint technique in voice identification and 
the equipment producing the print do not pres- 
ently have sufficient general scientific acceptance 
as to accuracy and reliability to render any identi- 
fication opinion resulting therefrom admissible in 
evidence. State v. Gary. Law Div. 
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WAIVER : 

Held, on the facts, plaintiff's proofs presented no 
competent evidence of insurance company’s waiver 
of the lapse terms of the policy and hence dismis- 
sal of suit was proper. Prudential Ins. Co. App Div. 

Failure of plaintiffs to institute suit within 12 months 
period established in insurance policy is a defense 
to their claim and settlement negotiations during 
the period did not constitute waiver or estoppel. 
Warren et ai v. Employers’ Fire Ins. Co. App Div. 


291 


383 


WARRANTIES 

The use by a beauty parlor of a commercial product 
in administering a permanent wave carried with it 
an implied warranty of fitness for purpose even 
though the transaction was a service rather than a 
sale. Newark v. Gimbel’s Inc. et al. App Div. 

The fact that only a small proportion of those using 
a product are injured by it does not absolve the 
seller from liability on an implied warranty. New- 
ark v. Gimbel’s Inc. et al. App Div. 


575 


575 


WARRANTS 

An arrest warrant for a misdemeanor may be issued 
by a deputy clerk of a municipal court. State v. 
Ruotolo. Sup Ct. 734 

WATER POLLUTION 

The State Department of Health has jurisdiction to 
impose water pollution controls on discharges from 
the Passaic Valley Sewerage Commission's plants 
into Upper New York Bay, under N.J.S.A. 15:12-2 
and 3, and N.J.S.A. 26:1A-37(i). Dept of Health v. 
Passaic Valley Sewerage Comm. Chan Div. 

A stipulation entered into between the Federal Gov- 
ernment and the Passaic Valley Sewerage Com- 
mission in 1920 does not prohibit the State from 
imposing more stringent standards on the Author- 
ity, particularly since modern Federal acts have 
made it national policy to encourage pollution con- 
trol by the states, rendering the stipulation obso- 
lete. Dept of Health v. Passaic Valiey Sewerage 
Comm. Chan Div. 366 

Mens rea is not a prerequisite to a finding of guilt 
under N.J.S. 23:5-28 which prohibits water pollu- 
tion. State v. Kinsly. Gloucester C. C. 


366 


671 


WATER SUPPLY 

The Water Policy and Supply Council has the power 
to consider the records of prior hearings on the 
same question in which an applicant for water 
diversion rights had itself participated with full 
rights of cross examination and rebuttal. In Re: 
Shore Hills Water Company. App Div. 

The Water Supply Council has authority to oniahiine 
questions relating to sewerage disposal and sub- 
surface waters and to deny an application on the 
grounds that it would lead to increased pollution 
of water sources by septic tanks. In Re: Shore Hills 
Water Company. App Div. . 434 

Held, on facts, the 1965 contract between the North 
Jersey District Water Supply Commission and 
contracting municipalities is valid and enforceable. 
North Jersey v. Newark. Chan Div. 


434 
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WELFARE 

Under N.J.S.A. 44:10-4, the county welfare board 
may seek reimbursement for aid granted to a de- 
pendent child from the proceeds of a recovery in 
tort for personal injuries suffered by the child. 
Francis et al v. Harris et al. Law Div. 

A.D.C. payments were properly discontinued where 
children received adequate support without A.D.C. 
from stepfather’s voluntary contribution. Tartaglio, 
et al v. Dept. of Institutions and Agencies, etc. 
App Div. 703 

Repayment of welfare assistance given for the sup- 
port of an infant cannot be had out of settlement 
funds received by the infant on a personal injury 
claim unless the Welfare Board had obtained a 
written promise to repay. Essex v. Hellams. App 
Div. : ... 767 


WILLS 

Where there was nothing in the will or surrounding 
circumstances contra, “issue” includes natural 
grandchild although he was adopted by another. 
Re: Wolf. App Div. es 

Relief from Chancery decree based on “stranger to 
adoption” rule will be granted in light of In re 
Coe where estate is undistributed, and adoptee was 
a minor at time of earlier decree. Re: Cory. Chan 
Div. 19 

Held, General Motors stock distributed iw duPont 
and Chase Manhattan is allocable to income where 
will is oriented toward testator’s widow and chil- 
dren, not toward remaindermen. Re: Conway. Sup 
Ct. . gee 

- County court should conduct a , hearing to dcteceinn 
decedent’s domicile at death in passing on a peti- 
tion to revoke letters testamentary issued by sur- 
rogate on the basis of alleged domicile. In Re Kort- 
vellessy. App Div. . 606 

The Surrogate has no jurisdiction to probate the will 
of a non-resident; probate must be in the County 
or Superior Court. In Re Kortvellessy. App Div. .. 

Where testamentary gift conditioned vesting on 
beneficiary’s surviving to receive it, there was no 
lapse where mechanics for transmission were in 
actual course of operation by the initiative of the 
executrix well before beneficiary’s death. In Re 
Estate of Dunning. App Div. . 655 

Whether, absent a clear indication of intention, con- 
structive receipt by a conditional donee will be 
adjudicated short of the 18-month statutory period 
merely for the reason that the estate was, or should 
have been, ready for distribution prior to donee’s 
death not decided. In Re Estate of Dunning. App 
Div. 

Held, on the record, caveator failed to establish that 
decedent was suffering from an insane delusion 
that caveator was not decedent’s son. In Re Coffin. 
App Div. . 670 

An insane delusion is a false and fixed belief not 

founded on reason and incapable of being removed 

by reason; a mistaken belief based on false or in- 

sufficient evidence is not an insane delusion. In Re 

Coffin. App Div. 


655 





WITNESSES 

Attorney who prepared deed in controversy for 
plaintiff-grantor should not be an advocate against 
the grantor and should be available to aanaiie as 
an impartial witness. Clark v. Corliss . ; 65 

Attorney should not accept employment in cases in 
which he knows, or has reason to believe, his 
testimony wili be essential. Clark v. Corliss ; 65 

Motion to sequester witnesses may be made in juve- 
nile delinquency hearing and normally should be 
granted. State in the Interest of W.O. a Juvenile. 
App Div. . 310 

Failure of plaintiff ¢ to eatede her name as a witness 
in answers to interrogatories will not bar her 
testimony if the element of surprise referred to in 
Kronmiller v. Caruso, 57 NJ. Super. 331 (App. 
Div. 1959) is absent. Reilly v. Spiegelhalter. App 
Div. 311 

A police chief may testify as to the wual aaa 
for preparation of accident reports and as custo- 
dian of a specific report even though his name was 
not furnished as a witness in answers to interroga- 
tories. Brown v. Mortimer. App Div. 

A witness may be cross-examined on question of her 
chronic alcoholism for the sole purpose of affecting 
her credibility. State v. Franklin. Sup Ct. 

Held, on facts, the trial court did not abuse its dis- 
cretion in excluding plaintiff's only medical ex- 
pert witness from testifying in medical malprac- 
tice suit although defendant gave no indication 
until the witness was called on the second day of 
trial that defendant would object because the wit- 
ness’s name had been received, by way of letter 
amendment to answers to interrogatories, only five 
days before the scheduled trial date. Gittleman v. 
Central Jersey Bank and Trust Co. App Div. 
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WORDS AND PHRASES 

In the absence of statute contra, the fact of adoption 
does not change a natural child’s status as “issue”’. 
Re: Wolf. App Div. 3 

On facts, “children” held not to include natural child 
adopted by another. Re: Wolf. App Div. 3 

Restraint of defendant's person and restriction of his 
freedom of movement by police constitute arrest. 
State v. Horton. App Div. 50 

Statute barring possession of “dangerous knife’’ re- 
fers to knife which could possibly inflict fatal 
wound, and is not void for vagueness. State v. 
Horton. App Div. 50 

Existence of proximate cause is determined by whe- 
ther ordinary mind guided by logic, common sense, 
justice, policy, and precedent considers that cause 
appears in a cause and effect context. Miehl v. 
Darpino et al. App Div. 97 


“Conviction” encompasses sentence after plea of 
nolo contendere. Handelman v. Div. of N.J. Real 
Est. Comm. App Div. 434 


Act of flagellation performed for money with strang- 

er is lewdness and violates N.J.S.A. 2A:115-1 al- 

though no third person is present. State v. Von 

Cleef, et al. App Div. 531 

Essex County Penitentiary correction officer is a “law 
enforcement officer” within the meaning of N.J.S. 
2A:90-4. State v. Grant. App Div. 557 

WORK PRODUCT 

The transcript of a municipal court hearing arising 
out of a motor vehicle accident is not a “work 
product” and is the subject of discovery. Dough- 
erty Jr. et al v. Gellenthin et al. Law Div. 

It was prejudicial error for the trial court to require 
the defendants’ attorney to turn his notes of inter- 
views with a key defense witness over to the 
Prosecutor for use in cross examination. State v. 
Montague. App Div. . 483 


WORKMEN'S COMPENSATION 

Workmens Compensation Administrative Directive 
No. 20, Trial Calendar Practice 1 

Notice requirement of N.J.S.A. 34:15-17 is satisfied 
where the employer has knowledge of facts suffic- 
ient to indicate that an employee has suffered an 
injury which might possibly give rise to a poten- 
tial compensation claim. Bollerer v. Elienberger. 
Sup Ct. 2 

Sudden disablement of a previously conaite wala 
creates sufficient reason for an employer to make 
further inquiry. Bollerer v. Ellenberger. Sup Ct. .. 2 

De novo review by the County Court extends only to 
issues resolved by the Division, and it is error for 
the court to decide causal relationship of injury 
to employment when such issue was not consid- 
ered by the Division. Bollerer v. sania 
Sup Ct. RAN ae ew Pe ao 2 

Supreme Court may panty the issue of poerenr “ie 
tion though not decided by the Division where the 
interests of justice so require. Bollerer v. Ellen- 
berger. Sup Ct. 2 

Under N.J.S.A. 34:15-51 a claim for death benefits 
may be made within two years of the last pay- 
ment of compensation under a prior disability 
award although not made within two years after 
death of employee. Jones v. Badger. Cty Ct. s: ee 

Widow's election to receive, under N.J.S.A. 34:15-12 

(e), the balance of the disability awards payable 

to her husband did not bar her claim for depend- 

ency benefits. Jones v. Badger. Cty Ct. .. 84 
Upon remarriage, widow receiving benefits receives 

in lump sum without discount the lesser of the 

compensation which would have been due her had 

she not remarried, or $1000, and compensation pay- 

able to other total dependents is recomputed as of 

the date of remarriage. Blumenfeld v. East Craft. 

Sup Ct. 50 
A contractor is liable for workmen's compensation to 

an injured employee of an uninsured subcontractor 

though it settled a third party action with the em- 

ployee. Hadley v. Hadley Sheet Metal et als. 

Workmen's Comp Div. 

A contractor who settles a third ones action a an 
employee of a subcontractor and who is liable also 
for workmen’s compensation to the employee is 
entitled to credit only for the settlement less coun- 
sel fees and court costs for the third party action. 
Hadley v. Hadley Sheet Metal et als. Workmen’s 
Comp Div. ..... 
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Workmen’s Compensation, Cont’d 


Finding in an uncontested workmen’s compensation 
proceeding that alleged accident occurred on a 
particular date is not res judicata in a subsequent 
action brought by the employee against the carrier 
when the date of the accident is material to the 
question of coverage. Williams v. Bituminous Cas- 
ualty Corp. Sup Ct. ; 

Workmen's Compensation Rule Amendment .. : 

An employer is not entitled to set off the amount of 
a tort judgment against a third party against 
statutory dependency benefits where nothing sug- 
gests that the former provided for the dependents 
or compensated for early death. Roberts v. All 
American Engineering Co. Law Div. : oe 

Action by plaintiff en route to work through em- 
ployer’s parking lot against fellow employee who 
struck her with her car in the process of parking 
it prior to work is barred by the Workmen’s Com- 
pensation Act, N.J.S.A. 34:15-8. DeCicco v. Ander- 
son. App Div. ; 

An appeal to the County Court in a workmen’s com- 
pensation case must be based exclusively on the 
transcript of the record and the testimony below; 
the County Court may not expand the record by 
appointing an impartial medical expert in response 
to a hypothetical question and then determine the 
cause on his testimony. Handleman v. Marwen 
Stores Corp. App Div. 

There are no equitable grounds for reopening a judg- 
ment to permit one employer to implead another, 
where the record demonstrates that both are one 
employing unit and permitting a claim against an 
alter ego would be an empty gesture. Conway v. 
Mister Softee Inc. et al. Sup Ct. 

A finding by the Division of Workmen’s Compensa- 
tion that a petitioner suffered a work connected 
injury and is entitled to an award of temporary 
disability benefits and medical expenses is a final 
judgment which may be appealed to the County 
Court under N.J.S.A. 34:15-66 even though there 
has not yet been an award of permanent disability. 
Judah v. General Supermarkets Inc. Law Div. 

Tire to file Transcript in an appeal from the Div. of 
Workmen's Compensation may be relaxed and ex- 
tended where failure to file on time was not due to 
lack of diligence or negiect on part of appellant or 
counsel. McDonald v. Union News Co. App Div. 

Duty of County Court is to weigh evidence anew and 
state its reasoned conclusions upon the record un- 
influenced by conclusions of Judge of Compens- 
ation. MacDonald v. Hudson Bus Transp. Co. Inc. 
App Div. 

Dependent’s claim for death benefits filed more than 
2 years after the accident is barred by R.S. 34:15-51 
where no claim was filed within 2 years by deced- 
ent. Oleyar v. Swift & Co. Sup Ct. 

A State employee who is maintained on full salary 
while serving as a juror is not entitled to receive 
workmen’s compensation benefits from the State 
for injuries suffered while on jury duty. Silagy v. 
State of New Jersey. Mercer C. C. 

For purposes of workmen’s compensation, a juror is 
not an employee of the county which summons him 
for jury duty. Silagy v. State of New Jersey. Mer- 
cer GC. €. 

A motion to reopen the dismissal of a petition should 
be granted where the record shows that the peti- 
tioner was in a mental hospital at the time of the 
dismissal and was not adequately represented by 
counsel. Beese v. First National Stores. Sup Ct. 

The Workmen’s Compensation Division has inher- 
ent power to reopen a judgment for equitable rea- 
sons, in addition to its statutory power under RS. 
34:15-54 to reinstate a dismissed petition within 
one year for “good cause shown.” Beese v. First 
National Stores. Sup Ct. 

The counsel fee allowable by N.J.S. 34:15-64 should 
be based on the full compensation liability before 
credits given to the employer resulting from a 
third-party settlement concluded prior to the deter- 
mination of the compensation claim. Raves v. 
County of Middlesex. County Ct. 

Pre-existing illiteracy due to low intellectual plane 
and foreign background of employee is not a pre- 
existing condition within the intendment of the 
Second Injury Fund Act. Morello v. Baldanza 
Bakery Inc. Monmouth Co Ct 

Settlements In Workmens Compensation — A View 
From The Bench, by Hon. Stanley Levine 

The Two Per Cent Fund is not entitled to reimburse- 
ment from a third-party recovery. Bello v. Com- 
nissioner. Essex C. C. 

Widow of employee killed on his way to work over 
a private access road to employer's plant is entitled 
to compensation. Stallone v. Schiavone-Bonomo 
Corp. App Div. 
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Prosecution of Workmens Compensation claim to 
judgment bars subsequent action under Longshore- 
men’s & Harborworkers’ Compensation Act. Win- 










































































drem v. Bethlehem. U.S.D.C. ................... 735 
ZONING ce, 
Planning Board cannot impose on owner require- 
ment that he grant an easement over his property, 
post a street improvement bond and dedicate part 
of his land as a road in order to obtain site plan 
approval. Battaglia v. Wayne. App Div. 19 
Planning Board may not impose on construction of a 
single building conditions for site plan approval 
similar to those authorized when granting site plan 
approval for a subdivision. Battaglia v. Wayne. 
App Div. : Ring aly Re 19 
Zoning regulations prohibiting the acceptance of a 
road within 250 feet of an already existing street 
or without lots fronting on both its sides are not 
unreasonable or arbitrary. Kligman v. Lautman. 
App Div. ; 3 .. 8 
A well-developed municipality has a general right to 
regulate streets and adopt zoning regulations even 
though it has no planning board. Kligman v. Laut- 
man. App Div. . 83 
State Highway Department, as an arm of the State, is 
not subject to municipal zoning and planning ord- 
inances in the purchase of property for highway 
purposes. Union Bldg. & Const. Co. v. Totowa v. 
Commissioner. baw Div: ...: ... <o<cc-+ veeess . 99 
Ordinance requiring each lot to front on an improved 
street and have a 150 ft. width does not require 
lot to have a 150 ft. frontage. Union Bldg. & Const. 
Co. v. Totowa v. Com ioner. Law Div. 99 
A municipal court prosecution for violation of a zon- 
ing ordinance may be initiated by a complaint 
signed by an adjoining landowner; Cranford v. Er- 
rico, 94 N.J. Super. 395, not followed. State (Town- 
hip of Edison) v. Seich. County Ct. 115 
A stable for a pony with a corral around the stable 
area is not a custo ’ or proper accessory use in 
a residence zone. State ‘Township of Edison) v. 
Seich. County Ct. 115 
A municipality is not estopped by reason of the issu- 
ance to defendant of a building permit for a stable 
and a license for keeping a horse from prosecuting 
defendant for violation of the zoning ordinance. 
State ‘Township of Edison) v. Seich. County Ct... 115 
Judgment of trial court affirming variance will be 
sustained on appeal where correct, although rea- 
sons given by trial court for its decision were in- 
correct and proced followed before Board of 
Adjustment was erroneous. Isko et al v. Planning 
Bd of Township of Livingston et al. Sup Ct. 146 
A zoning ordinance prohibiting as an accessory use 
any st ure used for the housing of birds is not 
alid when applied to the intenance of a shel- 
r Keeping racing pige as a hobby in a 
re nce zone. Hour Township Committee of 
Union. App Div 166 
Ordinances which are otherwise valid exercises of 
the general police power of a municipality under 
N.J.S.A. 40:48-1 (6) and 40:48-2 are not invalidated 
simply because they 1 t also have been passed 
under the ling p r created by N.J.S.A. 40:55- 
30. in the absence of any proof that the legislative 
sch > for zoning verted by the enactment 
of > ordinance under some other authority. Lar- 
son et al v. Borough of Spring Lake Hgts/Kirsch 
Holding Co. v. Boroug! asquan. Law Div. 182 
A published ordinance and map failed to give ade- 
qua notice and so \ ( valid where the title 
nd the or de no n tion of a 
*} ynst 1 of office 
ously been 
ah r } and where 
he 1 nge permitting 
office bi n land zoned inter- 
nedi e lar area whereas 
he ch é such residential 
zones in the township. Masnick et al v. Township 
of Cedar Grove. Law Div 227 
R.S. 40:55-50 which exempt iblic utility structures 
from local zoning ordinances where P.U.C. deter- 
mines they are rea b] y for the wel- 
fare of the public applicable because the 
ty had not fi with the Board seek- 
ng an exception f: ] zonin Petition of 
Publie Serv. Elec. & Gas Co. App Div. 275 
Although the Board of Public Utility Commissioners 
has the power and duty to consider effect of a 
proposed structure on surrounding property and 
other aesthetic and z considerations, it is 
not a statewide planning and zoning agency over 
public utility construction. Petition of Public Serv. 
Elec. & Gas Co. App Div 275 
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It was not arbitrary, capricious or unreasonable for 
Board of Adjustment to deny variance application 
to erect a dwelling on an undersized lot. Bove, et al 
v. Bd of Adjustment of the Borough of Emerson. 
App Div. ! ne 

Permit for accessory use cannot be obtained absent 
showing of a primary use. Mola v. Reily. App Div. 

An owner cannot convey an undersized lot to an- 
other, th_reby violating the zoning restrictions, and 
then apply for a hardship variance. Branagan et al 
v. Schettino et al. App Div... ; 

Where a building has been completed in violation of 
zoning restrictions, the question of estoppel and 
relative hardship must be decided by the court and 
not by the board of adjustment. Branagan et al v. 
Schettino et al. App Div. ....... Pee? 

Milk machines are “structures” subject to setback 
requirement of zoning ordinance. State v. New 
Jersey Dairies. App Div. 

An airplane landing strip intended for the sule use of 
the resident owner is a permissible accessory use 
in an area zoned for residences, farms and acces- 
sory buildings. Schantz, et al v. Rachlin. Chan Div. 

Uncle-nephew relationship of member of Board of 
Adjustment to senior partner of law firm repre- 
senting applicant for variance renders action of 
board invalid notwithstanding lack of evidence of 
corruption. Kremer v. Plainfield. Super Ct. Law 
Div. oe: 

The denial of a variance by a Board of Adjustment 
will be reversed and the cause remanded where 
specific findings of fact on which the denial is 
based are not set forth in the resolution of the 
Board. Harrington Glen, et al v. Bd. of Adjustment. 
Sup Ct. : 

Because lot area requirement and side yard restric- 
tions of ordinance together render lot unusable, 
plaintiff is entitled to a variance for special hard- 
ship, either under N.J.S.A. 40:55-39(c) of the Zon- 
ing Act or that section of the ordinance which per- 
mits exceptions for lots acquired prior to the pass- 
age of the ordinance, unless the Board of Adjust- 
ment finds that the variance would violate the 
negative criteria of N.J.S.A. 40:55-39 or that the 
price at which an intervenor has offered to pur- 
chase the property is equal to or more than its 
fair value as a conforming lot. Gougeon v. Board 
of Adjustments Stone Harbor. Sup Ct. 

municipal governing body has no power or author- 

ity, in the absence of fraud or mistake or substan- 

tial change, to reconsider and rescind a variance 
granted pursuant to N.J.S A. 40:55-39(d). Morton 

v. Twp of Clark. Super Ct. Law Div. 

The institution of a prerogative writ action attacking 
the grant of a variance removes the proceeding 
from the jurisdiction of the governing body and a 
resolution rescinding the variance while the action 
is pending is a nullity. Morton v. Twp. of Clark. 
Super Ct. Law Div. 

It was error for the Division of Alcoholic Beverage 
Control to affirm approval of a license transfer by 
the West Orange Alcoholic Beverage Control 
Board when the Board had conditioned its ap- 
proval upon the applicant's construction of a wall 
which would have no purpose other than to make 
it impossible for a pedestrian to enter the building 
from the nearest sidewalk, thus inflating the dis- 
tance between the premises and another tavern 
to more than the 500 foot minimum distance be- 
tween licensees required by a city ordinance. Kar- 
am, et al v. Alcoholic Beverage Controi Board of 
West Orange & Rallc’s Restaurant, et al. App Div. 

A municipality has the right to provide that, in a 
residentially zoned district, substantial soil re- 


> 





mova! shall be prohibited except to the extent de- 
termined by the Planning Board in connection with 
a specific subdivision application, as necessary to 
reasonably develop the land involved, in the light 
of its natural terrain and topography. Koslow et al 
v. Municipal Council of Twp. of Wayne. Sup Ct. 

The temporary use of a sign or banner by a gas sta- 
tion operator if and when the advertising policy 
of the oil company calls for it is not a non-con- 
forming use under N.J.S.A. 40:55-47 nor is it an 
accessory use. State v. Gargiulo. App Div. 

An ordinance requiring owners of property in a busi- 
ness zone abutting the boundary line of a residen- 
tial zone to establish a 20 foot wide screen belt of 
evergreen trees served a legitimate zoning pur- 
pose. State v. Gallop Building. App Div 

A property owner contending that a buffer provision 
is arbitrary and confiscatory as applied to his tract 
should seek a variance before seeking to challenge 
the validity of the ordinance in an action brought 
by the municipality to enforce the ordinance. State 
v. Gallop Building. App. Div. 
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Articles 
The Administration Of Justice In Times. Of Civil 
Disorder, by Mr. Cyrus R. Vance ‘ 


‘Balsaciee The Need For Municipal Inspections With 
The Sanctity Of The Home, by William L. Brach 
and Sanford Schneider : 


“Calendar Congestion — An Uncivil Myth”, el Mur- 
ray R. Miller : 


A Call For A General Constitutional Convention, ad 
Senator Frank J. Guarini, Jr. , 


Civil Disobedience—The Right And The Serneeneante 
by Hon. Joseph H. Stamler 3 


The Coalescence Of The Fourteenth Amendment 
With The Bill Of onan oe Hon. Edward V. 
Martino : Scie ; 


Developments In The Field Of Child Adoption, nf 
Edward Terner .. 


Duty of The Prosecutor To Disclose Evidence Favor- 
able To The Defendant bes exctae d 


Engineering In ae, Liability, ~ Harold B. 
Nickelsporn, P.E. 


The Federal Tax Lien, by Martin H. Cowen 
Guidelines For Press And Police 


Implementation Of The Gault Decision; A Commen- 
tary On The New Juvenile Court Rules For New 
Jersey, by Elliot M. Baumgart ; 


Judge Woods Comments On Divorce Law And Fam- 
ily Courts 


The Keeton-O’Connell Plan Revisited: A Hard Look 
At S.516 (The Waddington Bill), by Daniel Crystal 


“Law and Our Changing Society”, by Earl F. Morris 


A Lawyer's Time And Advice Is His Stock In Trade, 
by Herbert E. Greenstone 


Long Footnote To “Civil Disobedience—The Right 
And The. Obligation”, N.J.L.J. 5/16/68, by Leopold 
Frankel ’ 


Memorandum In Support Of Senate Concurrent Res- 
olution No. 41, by Ira C. Moore, Jr. ; 


Metamorphosis In Criminal Court, by C. Paul Jones 


Need Our Constitutional Winds Blow Chill?, by Ber- 
nard L. Albert 


Non Judicial Attachment Of Bank Accounts, eid Wil- 
liam A. Dreier 


Not Charity, But Law and Justice, by J. L. Bernstein 
Peace Corps Lawyers In Brazil, by Henry Ramer 


Post Verdict Interrogation Of Jurors, a Harold J. 
Reynolds 


Professional Liability Claims Against Members Of 
The Medical Profession, N.J. Court Rule 4:25B 


Remarks Of Attorney General Arthur J. Sills Before 
Luncheon In Honor Of New Members Of The Bar 


Report Of The Corporation Law Revision Commis- 
sion : Pio oA 


Review Of United States Supreme Court’s Work 


Settlements In Workmens Compensation - A View 
From The Bench, by Hon. Stanley Levine 


A Simple Charge, by Hon. Abe Sander Schwartz 


Special Report Of Young Lawyers Section Commit- 
tee On Legal Service Financing Plans 


Statement In Support Of SCR-41, by Hon. William T. 
Hiering 


The Status Of Sovereign Immunity In New Jersey: 
A Proposed Legislative Reform, by Sonia snaaieal 
tano and George J. Kenny ee - 


Stockholders’ Restrictive Agreements And Their Tax 
Consequences, by James L. Sneed 7 


Study Of Superior Court Expenses And Revenues, 
by Thomas R. Farley : we 


Suggests Limited Absolute Liability Plan In Airline 
Accident Cases 


Tax Advantages And Risks In Real Property Ex- 
changes: Voluntary And Involuntary, by Herbert 
M. Gannet : ty : 6 


Tax Choices In Estate Administration, by Gerald P. 
Seid ape 


Thallasic Law—A New Look At The Ocean, by Jos- 
eph F. Krupsky 


A Uniform Federal Maritime Death Act, by Nathan 
Baker Z 


Unlawful Protest Demonstrations wee Fascism, ay 
Benedict Krieger =A iis 


Whai Is Reasonable Medical vensencesii i John C. 
Shepherd , 


Who Are The Fascists?, by Robert Fuchs and Fredric 
W. Altschul 7 


Why Not Increase The Jurisdictional Limits Of The 
District Court?, by John V. Burns 


Wisconsin Judicare, by Joseph F. Preloznik 


Editorials 


The Proposed Corporation Act 
Senatorial Courtesy Revisited: Suggestions For Im- 
provement 


Counsel Supplied By Organized iit cotta The Era 
Of Salaried Lawyers Upon Us? . 


Willard G. Woelper 

Basic Human Rights And Properly Drawn Legislation 
The Legal Profession And The State Of The State 
Administrative Tyranny 


A Constitutional Amendment To Remedy Senatorial 
Courtesy 


Gross Receipt Taxes—Grossly Unfair 
To Be And Not To Be 
What To Do About The Big Civil Case 


The New Jersey Civil Disorders Report— 
I. A Call To Action .. ae 148 
II. Restoration of Order - “Prevention of Overkill” 164 
III. The Municipal Courts. Need For Improvement 180 
IV. Bail Reform eee . 196 
V. Enforcement Of Laws Against Discrimination 212 
VI. Strengthening The Local Police .. 244 
VII. Handling Complaints Against The Police 260 
VIII. Conclusion: The Public Initiative 276 


To Make A Dream Come True 228 
Roll-Back Of Transfer Inheritance Taxes ..... 244 
The State Bar’s Annual Meeting , Sad te i. 292 


For The Abolition Of Weenie Nisi In Divorce 
Cases 


The Responsibilities of the Private Lawyer 

Senate 667—“The Administrative Procedure Act” 

One Member, One Vote 

A Deserved Rebuke 

On Lawyers’ Involvement In Social Change . 332 
The Other Side Of The Coin sate desta avir.ci-9 See 
Disorderly Persons—A New Administrative Problem 352 
Creative Localism—A Fresh Approach ...... ... 368 
A Lawyer Is A Lawyer Is A Lawyer...! ... 384 
Life In The Law Seb Ke oer 
For A Rein In Expanding Case Law ee . 416 
The Bar Must Be Heard ; aaa 432 
A Call For A General Constitutional Convention 448 
Another Look At Infant Settlements ........ 464 
A Question In Search Of An Answer oa te 480 
The Nomination Of A Chief Justice ere 496 


Crime In The Streets—A Legislative Proposal For 
Solution 


On The Limitations Of Proper Criticism Of The Su- 
preme Court By Lawyers 


“Let Us Begin” 
Jury Trials In Contempt Cases 


The Broader om For Legal Services—A Case In 
Point : 


A Learned Business Or A Profession? 

Group Legal Service 

Two Decades Of The “New” Court System . 

Need For A Clear-Cut Statute On Municipal Immun- 
ity 

Our Outmoded Marriage, Divorce And Sex Laws .. 


The Paid Advocations Of Some United States Su- 
preme Court Justices 


Avoiding The Appearance Of Impropriety At Higher 
Levels 


Improving The Federal Courts—I. 
Improving The Federal Courts—II 

Point Of Order 

Meadowland Title Clouds . 

Wrongful Death—The Need For Legislative Review 752 
A Wider Based Client’s Security Fund ... 
The Vice of Generalization 

The Office Of The Public Defender .. 
Does The Court Need A Spokesman? 
Kudos! 

And On The Other Hand— 

Better Late Than Never 
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NEW IMPROVED TEMPORARY BINDER 
PRICE $9.82 


This binder will hold one year’s issues of the Law 
Journal and the annual index thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an improved, easily oper- 
ated latch and post mechanism which firmly holds 
your weekly Law Journals for neat, ready reference. 


The new binder also has steel hinges and a steel 
reinforced backbone, for ease in use and durability. 
It will make an attractive addition to your library 
useable for many years to come. 


The price of $9.82 includes postage, handling and 
sales tax. Order today by sending your check to 
N. J. Law Journal Publishing Co., Box 50, Newark, 
N. J. 07101. 
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1968 BOUND VOLUMES OF THE 
NEW JERSEY LAW JOURNAL 


PRICE $21.75 


A limited number of bound volumes of the 1968 
Law Journals with Annual Index will be hand bound 
to special order. 


Ideal for your law library, these volumes are 
sturdily bound, for many years service, in tan buck- 
ram with year and volume numbers gold stamped on 
red and black leather panels. 


Reasonably priced at $21.75, these volumes will 
not be kept in stock and will only be hand bound 
as ordered. To order your copy send your check to 
N.J. Law Journal Publishing Co., Box 50, Newark, 
N. J. 07101 
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